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DECISION AND ORDER 

  
 This is one of two adversary proceedings filed by Debtor John Tworog that continues the 

saga of contentious and protracted litigation spurred by the divorce proceedings between Mr. 

Tworog and his former spouse Dolores Tworog (“Dolores”). Defendant William Burke is an 

attorney who represented Dolores at some point during the divorce proceedings before the Rhode 

Island Family Court (“Family Court”). Mr. Tworog, a former lawyer, is appearing pro se in this 

adversary proceeding. Before the Court is Mr. Tworog’s belated motion to amend his complaint 

(“Motion,” Doc. #26) under Federal Rule of Civil Procedure 15(a)(2), made applicable to this 

adversary proceeding by Rule 7015.1 Mr. Burke filed an initial objection to the Motion (Doc. 

#31) and Mr. Tworog responded by filing a “Preliminary Memo in Support of Amended 

Adversary Complaint” (Doc. #63). He later filed his proposed amended complaint (Doc. #64) as 

directed by the Court because it was not filed with the Motion. Mr. Burke then filed a 

“Supplemental Memorandum in Support of Motion to Dismiss Adversary Proceeding” 

 
1 Unless otherwise indicated, the terms “Bankruptcy Code,” “chapter,” “section” and “§” refer to Title 11 of the 
United States Code, 11 U.S.C. §§ 101, et seq. Reference to the “Bankruptcy Rules” or “Rule” shall mean the Federal 
Rules of Bankruptcy Procedure. 
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(“Supplemental Memo,” Doc. #70).2  Mr. Tworog then filed a reply (Doc. #71). 

After reviewing the proposed amended complaint and the various related filings the Court 

concludes that, with the exception of his claim of stay violation during this case, all other claims 

Mr. Tworog seeks to assert would be futile. Consequently, amendment of the complaint to add 

such claims is denied.  

I. Background3 

 To place the Motion in its proper context, it is necessary to recite the relevant 

background. During the last 10 years, Mr. Tworog has filed five separate bankruptcy cases 

before this Court, resulting each time in the imposition of the automatic stay under Bankruptcy 

Code § 362(a) and the halting, at least temporarily, of the Family Court’s adjudication of several 

contested issues in the divorce proceedings.4 These prior bankruptcy filings were skeleton cases 

that were dismissed for failure to file required documents. The present case was filed by Mr. 

Tworog on October 23, 2018.   

In 2010, during the divorce proceedings, the Family Court found Mr. Tworog in 

contempt of the final divorce judgment. Once the contempt order was affirmed by the Rhode 

 
2 Mr. Burke’s Supplemental Memo is procedurally a misnomer as its focus is on the proposed amended complaint 
and the reasons the Court should deny the amendment. But leave to amend the complaint has not at this stage been 
granted so there is no amended complaint to dismiss. Because Mr. Burke had to file an objection to the Motion 
without the benefit of seeing the proposed amended complaint, the Court will treat the Supplemental Memo as a 
further objection to the Motion.  
 
3 This background is gleaned from the parties’ filings, the Court’s docket, and two opinions of the Rhode Island 
Supreme Court decided adversely to Mr. Tworog on his appeals from orders of the Family Court. See Berrios-
Romero v. Estado Libre Asociado de Puerto Rico, 641 F.3d 24, 26 (1st Cir. 2011) (explaining that “[a] decision of a 
sister [state] court is a proper matter of judicial notice” because it is “law, not fact”); In re Mailman Steam Carpet 
Cleaning Corp., 196 F.3d 1, 8 (1st Cir. 1999) (“The bankruptcy court appropriately took judicial notice of its own 
docket[.]”); see also White v. Gittens, 121 F.3d 803, 805 n.1 (1st Cir. 1997) (taking judicial notice of a published 
state court of appeals disposition of a case when there was “nothing in the record evidencing the state appeals 
court’s actions”). 
 
4 These cases are BK No. 10-13411; BK No. 11-11808; BK No. 12-11215; BK No. 13-12130; and BK No. 18-
11752 (the present case).  
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Island Supreme Court, the Family Court assessed Mr. Burke’s attorney’s fees against Mr. 

Tworog as a sanction for his contempt and issued a judicial lien to secure the judgment. In turn, 

Mr. Burke recorded this lien against Mr. Tworog’s personal residence. Mr. Tworog appealed and 

the Family Court judgment was affirmed by the Rhode Island Supreme Court. See Tworog v. 

Tworog, 140 A.3d 159 (R.I. 2016).  

In the present bankruptcy case, Mr. Tworog successfully completed his obligations as a 

debtor and a discharge was entered. Thereafter, he filed a motion under Bankruptcy Code  

§ 522(f) to avoid Mr. Burke’s judicial lien as impairing his state homestead exemption. Hedging 

his bets, Mr. Tworog also commenced this adversary proceeding challenging the validity of the 

judgment lien. In his complaint, Mr. Tworog explained that: “Plaintiff John J. Tworog has filed a 

Motion To Avoid Lien of William Burke which should be sufficient to remove the lien but out of 

an abundance of caution he is also filing this Adversary Proceeding to invalidate the lien against 

his property.” (Doc. #1). Mr. Burke responded by filing a motion to dismiss the complaint. In 

light of Mr. Tworog’s stated purpose for commencing this adversary proceeding, the Court 

deferred ruling on the motion to dismiss pending the outcome of the lien avoidance motion. 

Ultimately, Mr. Tworog was successful in his lien avoidance motion and Mr. Burke’s lien 

against the residence was avoided in its entirety.  

Apparently, this was not sufficient for Mr. Tworog. Nearly six months after the 

commencement of this adversary proceeding and several months after the filing of Mr. Burke’s 

motion to dismiss, Mr. Tworog sought to amend his complaint to assert claims not previously 

raised in the original complaint. The Court held a hearing on the Motion, and explained to Mr. 

Tworog that leave to amend his complaint had to be reviewed under Federal Rule of Civil 
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Procedure 15(a)(2),5  which the Court could not do without having before it the proposed 

amended complaint. Also during the hearing the grounds upon which Mr. Burke objected to 

amendment of the complaint as generally described in Mr. Tworog’s Motion were discussed at 

length. The Court granted Mr. Tworog time to file his proposed amended complaint, and 

afforded Mr. Burke an opportunity to supplement his objection. Indeed, many of Mr. Burke’s 

arguments against amendment are relevant to the proposed amended complaint subsequently 

filed. Having discussed Mr. Burke’s objections to the amendment of the complaint, the Court 

advised the parties that further oral argument would not enhance the Court’s analysis and the 

Motion would be decided on the parties’ filings.  

II. The Proposed Amended Complaint 

 Mr. Tworog’s proposed amended complaint contains numbered paragraphs but no 

separate counts. It also lacks clarity and does not cite to any law underpinning the claims or his 

entitlement to relief. Nevertheless, the Court has attempted to discern what these asserted claims 

are. To briefly summarize, Mr. Tworog maintains that the attorney’s fees granted to Mr. Burke 

by the Family Court “should be reduced to zero” because the award was improperly granted. 

Even if not reduced, he argues, the debt should be set off because Mr. Burke violated the 

automatic stay in Mr. Tworog’s 2013 bankruptcy case and in the present case when, knowing of 

the bankruptcy filings, he pressed his arguments before the Family Court and the Rhode Island 

Supreme Court. He also asserts that he should be awarded “a substantial amount based on his 

efforts in selling the [former marital] property” and negotiating a short sale of the property with 

the mortgagee, while Mr. Burke’s conduct impeded and delayed such efforts. Based on these 

 
5 Under that rule, “a party may amend its pleading once as a matter of course” if done within “21 days after 
serving,” or within “21 days after service of a motion under Rule 12(b), (e), or (f).” This time period had long 
expired when the Motion was filed and is inapplicable. 
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claims, he alleges that he is entitled to an award of punitive damages of $100,000 against Mr. 

Burke.  

 For ease of discussion, the Court will refer to the claims for which Mr. Tworog seeks 

leave to amend the complaint as follows: 

• Claim I: Mr. Burke’s violation of the automatic stay in the 2013 bankruptcy case (“2013 

Stay Violation Claim”) (Doc. #64, ⁋⁋ 11, 13, 14, 15, 20); 

• Claim II: An award of a substantial amount for his efforts in the short sale of the former 

marital property and negotiating the balance of the mortgage against the property 

(“Services Claim”) (Doc. #64, ⁋⁋ 21-24);  

• Claim III: A full offset against the attorney’s fees judgment (“Offset Claim”) (Doc. #64, 

¶ 24);  

• Claim IV: A declaration that the Family Court’s award of attorney’s fees is “worthless 

and reduced to zero” (“Declaratory Claim”) (Doc. #64, ¶¶ 21-24); and  

• Claim V: Mr. Burke’s violation of the automatic stay in the present bankruptcy case 

(“2018 Stay Violation Claim”) (Doc. #64, ⁋⁋ 15, 17-20). 

 
III. Mr. Burke’s Objection 

 In his initial objection, Mr. Burke argues that the Motion should be denied because (1) 

Mr. Tworog does not have standing to bring some of his claims because they arose prepetition 

and he failed to disclose them on his schedules; (2) Mr. Tworog is judicially estopped from 

pursuing prepetition claims not listed on his bankruptcy schedules; (3) the Family Court is the 

proper judicial forum to adjudicate claims challenging the validity and amount of the lien; and 

(4) this Court is barred from exercising appellate review of the Family Court’s judgment.  

IV. Standard of Review 

 Federal Rule of Civil Procedure 15(a)(2) provides that a “court should freely give leave” 

to amend a complaint “when justice so requires.” In Foman v. Davis, the Supreme Court 

explained the standard that courts must employ when deciding a motion to amend under this 
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schedules when it grant[ed]” a “discharge[] on the basis of those filings.” Guay, 677 F.3d at 18; 

see also In re Edwards Theatres Cir., Inc., 281 B.R. 675 (Bankr. C.D. Cal. 2002) (denying 

motion to amend a claim as futile because the claimant was judicially estopped from taking a 

position inconsistent with a prior position). 

 The bottom line is that amendment of the complaint to pursue the 2013 Stay Violation 

and Services Claims is futile; both claims would not survive a motion to dismiss due to Mr. 

Tworog’s lack of standing and the bar of judicial estoppel.  

B. The Offset Claim – Claim III 

 The Court has no jurisdiction over Mr. Tworog’s alleged claim of a complete offset 

against the debt owed to Mr. Burke, and amendment of the complaint to include the Offset Claim 

would also be futile.  

1. Lack of Ripeness 

The Offset Claim is simply not ripe for adjudication; there is no immediate controversy 

for which relief is necessary. The “ripeness doctrine seeks to prevent the adjudication of claims 

relating to ‘contingent future events that may not occur as anticipated, or indeed may not occur at 

all.’” Reddy v. Foster, 845 F.3d 493, 500 (1st Cir. 2017) (quoting Texas v. United States, 523 

U.S. 296, 300 (1998)). A plaintiff must “show that there is a substantial controversy, between 

parties having adverse legal interests, of sufficient immediacy and reality to warrant the issuance 

of” the relief sought. MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007) (quoting 

Md. Cas. Co. v. Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941)).  

 There has not been any determination as to the non-dischargeability of Mr. Burke’s debt 

and exemption from the discharge injunction. This contingent event may never occur; Mr. Burke 

may not seek such determination, and if he should do so in the future, Mr. Tworog is free to 
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omitted). Mr. Tworog’s Declaratory Claim involves the same “series of connected transactions” 

and “operative facts” raised in Dolores’s sanctions motion before the Family Court. 

 Finally, the judgment entered in favor of Mr. Burke is a final judgment, affirmed by the 

Rhode Island Supreme Court. Accordingly, amendment of the complaint to add Claim IV is also 

futile; the Rooker- Feldman doctrine prohibits the Court from adjudicating the claim and Mr. 

Tworog is precluded from relitigating the validity and the amount of the attorney’s fees assessed 

against him by the Family Court and affirmed on appeal. 

D. 2018 Stay Violation Claim – Claim V 

 Mr. Tworog contends that Mr. Burke violated the automatic stay when, two days after he 

filed the present case, they both appeared before the Rhode Island Supreme Court and Mr. Burke 

pressed his argument in opposition to Mr. Tworog, the appellant in that appeal. He alleges that at 

the outset of oral argument he advised the court that he had filed for bankruptcy. In his reply 

memorandum he further alleges that on the day prior to oral argument he informed Mr. Burke’s 

assistant that he had filed for bankruptcy. A week later the Rhode Island Supreme Court entered 

an order staying the appeal in accordance with § 362, noting that “it [wa]s regrettable that the 

Court was not notified sooner of the bankruptcy filing or of the appellant’s intent to file for 

bankruptcy.” (BK No. 18-11752, Doc. #152, Ex. 2). Mr. Burke does not dispute that the hearing 

proceeded and he presented his argument before the court. He maintains, however, that if a 

violation of the stay occurred, that action was undertaken by the justices of the Rhode Island 

Supreme Court, not him. Additionally, he argues that he did not violate the automatic stay 

because he was only defending an appeal brought by Mr. Tworog; he was not seeking 

affirmative relief.  

 Sections 362(a)(1) and (2) provide that upon the filing of a bankruptcy petition, a stay 
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arises automatically as to all entities of— 

(1) the commencement or continuation, including the issuance or employment of 
process, of a judicial, administrative, or other action or proceeding against the 
debtor that was or could have been commenced before the commencement of 
the case under this title, or to recover a claim against the debtor that arose before 
the commencement of the case under this title; 

(2) the enforcement, against the debtor or property of the estate, of a judgment 
obtained before the commencement of the case under this title. 
 

 Redress for stay violations is provided by § 362(k)(1). It states that “[a]n individual 

injured by any willful violation of a stay provided by this section shall recover actual damages, 

including costs and attorneys’ fees, and, in appropriate circumstances, may recover punitive 

damages.” 11 U.S.C. § 362(k)(1). To state a plausible claim under this provision the complaint 

must include facts indicating: “(1) that a violation of the automatic stay occurred; (2) that the 

violation was willfully committed; and (3) that the debtor suffered damages as a result of the 

violation.” Slabicki v. Gleason (In re Slabicki), 466 B.R. 572, 577-78 (1st Cir. BAP 2012) (citing 

In re Panek, 402 B.R. 71, 76 (Bankr. D. Mass. 2009)).  

 “Courts within the First Circuit have concluded that the words ‘shall recover’ [in 

§ 362(k)(1)] indicate that ‘Congress intended the award of actual damages, costs and attorney’s 

fees be mandatory upon a finding of a willful violation of the stay.’” In re Duby, 451 B.R. 664, 

670 (1st Cir. BAP 2011) (citing Vázquez Laboy v. Doral Mortgage Corp. (In re Vázquez Laboy), 

416 B.R. 325, 332 (1st Cir. BAP 2009). The First Circuit has ruled that “emotional damages” 

qualify as “actual damages” under § 362(k). Fleet Mortg. Grp., Inc. v. Kaneb, 196 F.3d 265, 269 

(1st Cir. 1999). 

 In his proposed amended complaint Mr. Tworog states that: (1) Mr. Burke violated the 

automatic stay by making an oral argument to the Rhode Island Supreme Court after the petition 

filing; (2) the violation was willful because Mr. Burke knew of the pending bankruptcy case; and 






