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TI TLE: In re Bentley

CI TATION: 250 B.R 475 (Bankr. D.R. 1. 2000)

ORDER DENY! NG CONFI RVATI ON

Heard on the Trustee's Objection to confirmation of the
Debt ors’ Chapter 13 Plan, on the ground that the plan unfairly
di scrim nates agai nst unsecured creditors. The Debtors, who
propose to pay creditors a total of $89,964 over five years,
have created three classes of creditors: (1) priority tax

claims, (2) nondischargeable student |oans, and (3) unsecured

tax cl ai nms. Under this plan all claims will be paid in full
except unsecured tax claims, which will receive a 5% divi dend.
At issue is whether the separate classification of a

nondi schargeabl e student loan with a 100% dividend, unfairly
di scrim nates against a class of unsecured creditors receiving
only a 5% dividend. Section 1322(b)(1), reads in part:
(b) Subject to subsections (a) and (c) of this
section, the plan may-- (1) designate a class or

cl asses of unsecured clains, as provided in section
1122 of this title, but may not discrimnate unfairly



agai nst any class so designated; however, such plan
may treat clains for a consuner debt of the debtor if
an individual is |iable on such consuner debt with the
debtor differently than other unsecured cl ai ns.

11 U.S.C. 8 1322(b)(1) (enphasis added). This Court recently
addressed the issue of unfair discrimnation in In re Regine,
234 B.R 4 (Bankr. D.R 1. 1999), and discovered sonme of the
rel evant considerations to be:

(1) whether the discrimnation has a
reasonabl e basi s;

(2) whether the debtor can conplete a plan
wi t hout the discrimnation;

(3) whether the discrimnation is proposed
in good faith; and

(4) whether the degree of discrimnation is
directly related to the rationale for the
di scrim nati on.

Id. at 6; see also In re Witelock, 122 B.R 582, 588 (Bankr. D.
Utah 1990); In re Bowes, 48 B.R 502 (Bankr. E.D. Va. 1985).
These four factors are not excl usive of al | ot her
consi derati ons, however.

Nei t her should it conme as a surprise to anyone when we say
t hat :

No single test or fornula provides a satisfactory

structure for all contexts... [and that the] question,

as Judge G nsberg recognized in In re Chapman, boils

down to whether the plan reflects a reasonabl e bal ance

in "the relative benefits allocated to the debtor and

creditors fromthe proposed discrimnation.” 146 B.R
[411] at 419 [Bankr. N.D. I111. 1992]. Finally, any



analysis of the relative benefits (and detrinents)
resulting from the proposed discrimnation nust be

undert aken I n I i ght of t he i npact of t he
di scrim nation on Congr ess' chosen statutory
definition of t he l egiti mate i nterests and

expectations of parties-in-interest to Chapter 13

pr oceedi ngs.
In re Colfer, 159 B.R 602, 607-08 (Bankr. D. Me. 1993)
(footnotes omtted). We also believe that the determ nation
shoul d be nade based on the totality of circunstances, including
bal ancing the relative benefits to the debtor and creditors from
t he proposed discrimnation, In re Regine, 234 B.R at 6-7, and
that the Debtors have the burden to denonstrate by a
preponderance of the evidence that their proposed classification
of creditors does not discrimnate unfairly. Id. at 7.

In this case it is clear and undi sputed that the reason for

t he Debtors’ separate classification and preferential treatnent

of the student |oan <creditor 1is because that debt 1is
nondi schar geabl e. Most courts considering this scenario have
held +that the nondischargeability of student Jloans is

insufficient to justify a separate classification and different
treatnment from other unsecured creditors. See In re Chandler,
210 B.R. 898, 901 (Bankr. D.N. H. 1997).

At the confirmation hearing the Debtors urged the Court to

adopt the result in Leser v. Leser (In re Leser), 939 F.2d 669



(8" Cir. 1991), in deciding this issue. In Leser, the Eighth

Circuit Court of Appeals held that the creation of a separate
class for a child support arrearage creditor, and paying that
creditor in full while paying other unsecured creditors only 8%
did not unfairly discrimnate against general unsecur ed
creditors. W do not disagree with the reasoning of Leser, but
as we are not dealing with a child support creditor, the case is
not applicable to the facts here. Public policy normally favors
discrimnating in favor of <child support clainms because a
child s needs generally exceed those of the unsecured creditor.

See In re Gonzalez, 206 B.R 239, 240-41 (Bankr. S.D. Fl.

1997). The Debtors point to no authority, nor are we able to
equate the rights of a child support creditor with those of a
student | oan creditor under this section of the Code.

The case of In re Groves, 39 F.3d 212 (8™ Cir. 1994), is
much nore on point, where the Debtors proposed to separately
cl assi fy nondi schar geabl e student | oans and pay them one hundred
percent, while offering unsecured creditors only forty percent.

The Court held that the “[ N ondischargeability of student | oan
clainms, by itself, does not justify substantial discrimnation

agai nst ot her, dischargeable unsecured clains in a Chapter 13



plan.” Id. at 216. Simlarly, Judge Janmes Yacos in Chandl er
held, “to the extent that the debtors’ proposed separate
classification of their student |oan debt from their other
unsecured debts is put forward on the basis that the student
| oan debt is nondischargeable, that basis for differing
treatment constitutes unfair discrimnation within the meaning

of section 1322(b)(1) of the Bankruptcy Code.” Id. at 902-903.

We agree with these cases, and also hold that to separately
classify and treat unsecured student |oans differently from
ot her unsecured creditors for the reason that the student |oan
debt is nondi schargeable, constitutes unfair discrimnation and
violates the provisions and the spirit of 11 US.C 8§
1322(b) (1).

Accordingly, confirmation is DENIED. Pursuant to R 1. LBR
3015-3 the Debtors have el even days to file an amended pl an.

Enter judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 10" day
of July, 2000.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge






