UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHCODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:

ROBERT J. VOCCOLA : BK No. 98-12032
Debt or Chapter 13

- - - - - - - - - - - - - - - - - - X

TI TLE: In re Voccol a

Cl TATI O\ 234 B.R 239 (Bankr. D.R 1. 1999)

ORDER DENYI NG MOTI ON TO FI LE PROOF OF CLAIM QUT OF TI ME

Heard on the Modtion of creditor Cooper-Lewis, Inc. to file a proof of
claimout of time. Cooper-Lewis acknow edges that the clains bar date has
passed, but wishes to file a $7,516 unsecured proof of claimlate, on the

ground of “excusabl e negl ect.”?

It is undisputed that Cooper-Lewi s provided the
Chapter 13 Trustee with valuable assistance in recovering assets for the
estate, and, in fact, inforned the Trustee at the 341 neeting that it did have
a claim against the Debtor. In Chapter 13 cases however the time bar is
jurisdictional, and equitabl e considerations, however conpelling they may be,
cannot alter the |legal consequences of a creditor’s failure to timely file a
proof of claim

The Bankruptcy Appellate Panel for the First Grcuit has recently
addressed the issue of whether the excusabl e neglect standard found in Fed. R

Bankr. P. 9006 is applicable in Chapter 13 cases, regarding the all owance of

late filed clains. In re Aboody, 223 B.R 36, 37-39 (B.AP. 1 Gr. 1998).

! The clains bar date was Septenber 24, 1998, and Cooper-Lew s’

knowl edge of the bar date is not at issue.



The Panel adopted the majority view that “the excusabl e negl ect standard found
in Fed. R Bankr. P. 9006(b)(1) is not applicable in a Chapter 13 case, based
on Fed. R Bankr. P. 9006(b)(3) and Fed. R Bankr. P. 3002(c)(1).” Id. at 39.
The court al so noted that the excusabl e negl ect standard found in Pi oneer |nv.
Servs. Co. v. Brunsw ck Assoc., 507 U S 380 (1993), is limted to clains filed
in Chapter 11 cases. Aboody, 223 B.R at 38; Pioneer, 507 US. at 389, n.4.
This Court will follow the reasoning of Aboody, and adopt it herein.
Accordingly, the Mtion to allowthe late filed claimon the basis of excusable
negl ect is DEN ED.

Cooper-Lewis argues in the alternative that its discussion about its
claimwith the Trustee at the 341 neeting should constitute an informal filing
that may now be anended to a fornmal proof of claim VW nust reject this
argunent, as well. Recently inlnre Hall, we reiterated that in order for a
claimto be considered as filed informally it “nust nmanifest on the judicial
record” the existence, nature and anount of the claim 218 B.R 275, 277
(Bankr. D.R 1. 1998)(enphasi s added), quoting In re Thornlinb, 37 B.R 874, 875
(Bankr. D.R 1. 1984). Cooper-Lewi s’ undocunented verbal communication to the
Trustee did not manifest itself on the judicial record and therefore may not
constitute an informal proof of claim The request for alternate relief is
DEN ED.

Enter Judgnment consistent with this order.

Dated at Provi dence, Rhode Island, this 18th day of My,
1999.

/s/ Arthur N Votolato




Arthur N. Votol ato
U S. Bankruptcy Judge



