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In re:

E. P. FOURNI ER CO., | NC. : BK No. 97-14911
Debt or Chapter 11
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TI TLE: In re E.P. Fournier Co., Inc.

CI TATION: 225 B.R 276 (Bankr. D.R . 1998)

ORDER SUSTAI NI NG OBJECTI ON TO CLAIM

Heard on August 26, 1998, on the Debtor’s and Chrysler
Fi nanci al Corporation’s (Chrysler) Objections to the Clains of
GE Capital Auto Financial Services (GE Capital), Claim Nos. 68
and 78. On February 19, 1998, GE Capital filed a secured proof
of claim (ClaimNo. 68) in the anobunt of $518,604. On March 2,
1998 it anended its proof of claim by providing docunentary
proof in support of its claim(ClaimNo. 78). As security, GE
Capital claims an interest in approximtely 32 vehicles which
the Debtor sold and failed to remt the sale proceeds to GE
Capital. It is agreed that none of the vehicles in question are
in the Debtor’s possession and that the proceeds fromthe sale

of these vehicles are not traceable.' The Debtor and Chrysler

! Al but two vehicles in question were sold pre-petition
by the Debtor. The two vehicles sold post-petition are the
subj ect of separate adversary proceedi ngs and the sal e proceeds
have been segregated pending the outconme of that litigation.



object to the clainms, arguing that GE Capital is not a secured
creditor, since the alleged collateral is not property of the
est at e.

We agree with the objectors that the answer to this
gquestion lies in Section 506(a) of the Code, entitled
“Determ nation of Secured Status,” which provides:

An allowed claim of a creditor secured by a lien on

property in which the estate has an interest ... is a

secured claim to the extent of the value of such
creditor's interest in the estate's interest in such

property.. ..

This Order is not intended to affect that litigation or GCE
Capital’s claimto those proceeds.



11 U.S.C. 8§ 506(a)(enphasis added). Because the estate has no
interest in the vehicles in question, it necessarily follows
that GE Capital is not a secured creditor of this Debtor.
Addi tional ly, because the proceeds fromthese vehicles are not
traceable or identifiable as estate property, there is nothing
in the estate to which GE Capital’s security interest nay
attach. Accordingly, for the reasons argued by Chrysler and the
Debtor in their Objections, GE Capital’s clains are allowed as
unsecured cl ai ns agai nst the Debtor in the ambunt of $518, 604. 7
Because GE Capital did not assert a priority claim we will not

entertain argunments on its behalf that it nay be entitled to
sonme type of “equitable priority lien” on account of the
Debtor’s pre-petition m sdeeds.

Enter judgnent consistent with this Order.

Dat ed at Provi dence, Rhode Island this 15 day
of October, 1998.

/s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge

2 It is unclear whether this anount includes the proceeds
at issue in the pending adversary proceedi ng concerning the two

vehicles transferred post-petition. If GE Capital’s claim
i ncludes those amounts, and if it prevails in that litigation,
this claimw |l be reduced by the anount of such recovery.



