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Heard on the Conplaint of Christina Adler to determ ne the
di schargeability of an obligation owed by her former husband,
Walter Adler, 111. The debt in question arises from a property
settl ement agreenent wherein Walter agreed inter alia to pay the
nortgage on the marital domicile and, in the event the property was
sold, continue to nake the paynents to his former wife for a period
not to exceed 15 years. The Plaintiff initially alleged that the
debt was nondi schargeable under 11 U S.C. 88 523(a)(2)(A), (a)(4),
(a)(5), and (a)(15), but at the close of all the evidence, she
el ected to proceed only on (a)l5 grounds, and abandoned all other
cl ai ms. Upon consideration of the evidence and for the reasons
di scussed bel ow, we find that the debt in question is
nondi schar geabl e.

BACKGROUND/ FACTS!

On Decenber 31, 1984, Christina and Walter were nmarried.
There were no children of the marriage. During their 10 years
together, Walter ran a successful dry cleaning business called
Commodore C eaners, which at its peak in 1995 had six |ocations.
Christina worked in the business from 1992 until the divorce in
1995.

In July 1995, Walter informed Christina that he was involved

wi th anot her woman and that he wanted a divorce. Christina agreed,

g This opinion contains our findings of fact and concl usions
of law in accordance with Fed. R Bankr. P. 7052 and 9014.



and on July 6, 1995, the parties entered into a “Property
Settlement Agreenent” which provided inter alia that: (1) Walter
woul d pay Christina $850 per nonth in alinmony; (2) Christina would
receive the marital domcile; (3) Walter would pay the nortgage,
taxes, and insurance on the property; (4) if Christina sold the
home and paid off the existing nortgage, Walter agreed to pay to
Christina an anount equal to the nortgage balance at the tine of
sale, in the same nonthly installnents over the term specified in
the original nortgage; and (5) Christina waived all of her right
and interest in the dry cleaning business, as well as the hone
recently purchased by Walter with his girlfriend.

On Septenber 30, 1996, Christina sold the former narital
domcile for $179, 000. At the tinme of sale the nortgage bal ance
was $70,000, Christina netted approxi mately $94,000, and under the
terms of the property settlenent agreenment Walter becanme liable to
Christina for the $70,000 that was paid at closing, which anounts
to $850 per nonth for a period not to exceed fifteen years. See
Amended Joint Pre-trial Order, Docket No. 12, at 1. On August 17,
1997, Walter filed a petition under Chapter 7, listing Christina as
a creditor.

DI SCUSSI ON

Since enactnment of the Bankruptcy Reform Act of 1994, debts

arising from a property settlenent agreenment are nondi schargeabl e,



except for certain circunstances enunerated in the statute which

provi des that:
A discharge under section 727 ... of this title does
not di scharge an individual debtor from any debt--

(15) not of the kind described in paragraph
(5 that is incurred by the debtor in the
course of a divorce or separation or in
connection wth a separation agreenent,
di vorce decree or other order of a court of
record, a determnation made in accordance
with State or territorial law by a
governnmental unit unl ess—

(A) the debtor does not have the
ability to pay such debt from
income or property of the debtor
not reasonably necessary to be
expended for the nmintenance or
support of the debtor or a
dependent of the debtor and, if

the debtor IS engaged in a
busi ness, for the paynent of
expenditures necessary for the
conti nuati on, preservati on, and

operation of such business; or
(B) discharging such debt would
result in a benefit to the debtor
t hat outweighs the detrinental
consequences to a spouse, forner
spouse, or child of the debtor

11 U. S.C. 8523(a)(15). The provision was enacted “in an attenpt to
| essen the chance that a divorce obligee's clains mght slip
through 8 523(a)(5)'s cracks and be discharged unjustly.” Dressler
v. Dressler (In re Dressler), 194 B.R 290, 300 (Bankr. D.R I

1996) .



In order for the debt to be excepted from discharge,
the nondebtor spouse nust show that the debt arises
from a separation [property settlenent] agreenment. The
nondebt or former spouse nust then show that debtor has
the ability to pay such debt, and that the detrinental
consequences to the nondebtor forner spouse are
greater than the benefits resulting to debtor fromhis
di scharge of such debt.

In re Konick, 236 B.R 524, 526-27 (B.AP. 1st Cir. 1999);

Dressler, 194 B.R at 300; and the Plaintiff bears the burden of
proof on each elenent, which nust be established by a preponderance
of the evidence. In re Konick, 236 B.R at 527; Bushee v. Bushee
(I'n re Bushee), 211 B.R 114, 115 (Bankr. D.R 1. 1997); Dressler,
194 B.R at 301-04.

A. Debt Arises froma Property Settl enent Agreenent

The first statutory requirenent is that the debt be a non-
alinmony obligation incurred by “the Debtor in the course of a
di vorce or separation or in connection with a separation agreenent,
di vorce decree or other order of a court of record....” 11 U S.C
8§523(a) (15). Walter’'s obligation to pay the $70,000 nortgage
bal ance (or $850 per nonth) to Christina is clearly an obligation
incurred under the property settlenment agreenent. See Exhibit A
Property Settlenment Agreenent, f FIRST; see also Amended Joint Pre-
trial Oder, Docket No. 12, at 1.

B. Ability to Pay




In construing the “ability to pay” provision of 523(a)(15)(A),
courts wuniformy apply the “disposable inconme” test found in
Section 1325(b)(2).2 In re Konick, 236 B.R at 529; Dressler, 194
B.R at 304; Bushee, 211 B.R 114-15. Regarding the debtor’s
current financial condition, “courts may consider the debtor's
future earning capabilities and Ilong-term financial prospects,
particularly where the claimis to be paid increnentally over a
period of tinme.” In re Konick, 236 B.R at 529.

Christina, presently enployed as a waitress working only two
ni ghts per week, earns approximtely $70 weekly. She states that
she suffers from an anxiety/panic disorder, is under a doctor’s

care, and has been taking nedications for the last three years.

2 This section provides:

For purposes of this subsection, "disposable incone"

means inconme which is received by the debtor and which

i s not reasonably necessary to be expended- -
(A) for the nmintenance or support of the
debtor or a dependent of the debtor,
including charitable contributions (that
nmeet t he definition of "charitabl e
contribution"” under section 548(d)(3)) to a
gqualified religious or charitable entity or
organi zation (as that term is defined in
section 548(d)(4)) in an amunt not to
exceed 15 percent of the gross incone of the
debt or for t he year in whi ch t he
contributions are nade; and
(B) if the debtor is engaged in business,
for the paynment of expenditures necessary
for the continuation, preservati on, and
operation of such business.

11 U.S.C. 8§ 1325(b)(2).



Because of this condition, she is unable to work nore than two days
per week. 3 In addition to her regular earnings the Plaintiff
receives $175 per week from the Debtor, for a total weekly inconme
of $245, or $1,053.50 nonthly.4

On the expense side, Christina has nonthly expenses totaling
$2,023.75, leaving her with negative cash flow of $970 per nonth.
Wth mnor exceptions, it appears that the household expenses
(i.e., nortgage, condo fee, gas and electric) are evenly divided
with her live-in boyfriend, Dennis Counoyer, who is also a co-owner
of the condom nium in which they reside. The Debtor wurges the
court to consider in this mx the fact that M. Counoyer earns
approxi mately $45,000 per year. W are unable to give this factor
significant weight because nothing requires M. Counoyer to remain
in this relationship. Also, there is no evidence of M. Counoyer’s
personal expenses. W find that by dividing the househol d expenses
evenly, the Plaintiff has adequately accounted for M. Counoyer’s
pr esence.

In reviewing Christina’s other financial ci rcunst ances,
however, her explanation as to the disbursenent of the proceeds

from the sale of the former marital domicile is not adequate.

3 Wile the Plaintiff did experience what appeared to be a
“panic attack” during Debtor’s counsel’s final argunment, that
i ncident has not been treated as evidence and has been given no
consi deration for purposes of this decision.

4 4.3 x 245= $1, 053. 50.



Christina received $94,000 from the sale in 1996, and today states
she has nothing left. She testified that: (1) $15,000 was used to
pay off her car loan; (2) $5,000 was paid to credit card conpani es;
(3) $5,000 was used to pay capital gain taxes; (4) $30,000 was the
down paynent on the new condom nium (5) $15,000 was used to
pur chase new furniture; and (6) $30,000 was paid to M. Counoyer
to reinburse him*“for all the noney she borrowed from him over the
prior three years.” M. Counoyer initially testified that he
recei ved $10,000 from Christina, then said later that he received
no noney from her. He stated that in lieu of nobney, he was not
required to provide any of the down paynent in exchange for his
one-half interest in the condo. There is also a discrepancy with
Christina's testinmony and the answer she gave in her supplenental
answers to interrogatories. In answer to Interrogatory Nunber 15
she states that she paid M. Counoyer in excess of $40, 000. See
Exhibit 10. Based on this evidence it is unclear as to what really
happened with the $94,000, and we find that Christina has been |ess
than forthcom ng on this issue.

Regarding Walter, the wevidence is as follows: Walter’s
successful dry cleaning business ended in 1996, when his contract
with Stop and Shop was not renewed. The business failed and the
conpany filed for Chapter 7 bankruptcy in August 1997. Thr ee
nmonths later Walter was operating a new dry cleaning business

called Ham et C eaners, Inc. Ostensibly, Hamet is owned in equal



shares by Walter’s elderly nother, Helen Adler, and his w fe, Cheri
Nel | i gan. For her 50% ownership, Helen put approximtely $50, 000
into the business. Cheri contributed no capital for her shares.
Walter maintains that he is nerely an enployee of Hamet, earning
$149 per week net as the “manager.” For this salary, Walter works
50- 60 hours per week. This equates to an inprobable wage rate of

$2.00 per hour. Cheri is also enployed by Haml et and earns $370

net per week. For this salary, which is nore than tw ce what
Wal ter nakes, Cheri “boxes sone itens at honme” and generally hel ps
out in the business approxinmately 30 hours per week. Wi | e

perform ng services for the cleaners, Cheri also cares for their
two children, ages twenty nonths, and three and one-half years.

On the expense side, Walter and Cheri claim conbined nonthly
expenses totaling $3,079. See Exhibit 13. If the expenses are
accepted as reasonable, Walter and Cheri have a nonthly shortfall
of $847.% Cheri testified that this shortfall is made up through
“l oans” from nei ghbors, famly, and friends, and that the |oans are
usually in cash. O herwi se unexpl ai ned deposits into Walter and
Cheri’s checking account were also attributed to these “loans.”

While Christina Adler’s credibility | eaves nuch to be desired,

Cheri and Walter are even |ess believable. Walter runs Hanl et

5 $149 (Malter’s [alleged] salary) + $370 (Cheri’s salary) =
$519 per week (net). 519 X 4.3 = $2,232 per nonth. $2,232 from
$3,079 = $847.



Cleaners and is the only person know edgeabl e about the incone and
expenses of the business. He handles the daily deposits and is
responsi ble for all cash comng into the business. Curiously, at
the end of each day Walter destroys the cash register receipts, the
only objective evidence of what the business is actually doing.
Wthout difficulty or hesitation, we find that Ham et C eaners is
Wal ter’s business, and that he is hiding income. Wilter advertised
his return to the dry cleaning business,® he is in charge of every
aspect of the operation, and | doubt this transparent attenpt to
mslead the Court by nmanipulating the true ownership of the
business and/or its actual incone would be accepted by any
reasonable trier of fact.

The Plaintiff’'s forensic accountant, Frank Mansella, casts
suspicion over Wilter’s testinony regarding the incone of Hanlet
Cl eaners. Mansel |l a questioned Walter’s record-keeping practices,
especially why he would destroy cash register receipts at the close
of each business day. He also conpared the records of Walter’s
former dry cleaning businesses with those of Hanmlet Ceaners’
records, and discovered that in Walter’s prior business his cost of
supplies as a percent of sales was between 7.65% and 10.62% The
sane analysis for Ham et Cl eaners produces a ratio of over 22%

This neans that either the cost of Hamet’'s supplies is double that

6  See Exhibit B, Coupon.



of his prior business, or that Walter is not reporting all the
i ncone from Ham et Cl eaners. W conclude that Hamet’s records are
unreliabl e because Walter is not reporting honestly.

Simlarly, we find that Cheri’s testinony about |oans from
famly and friends is not credible, and reject her explanation that
the source of the unexplained deposits in their joint checking
account are these “loans.” More than |likely, the deposits
represent unreported cash from Hamet C eaners. Christina
testified that while they were together she saw Walter take cash
from the business, and that she often received alinony paynents by
cash. On this score, we find her credible.

Weighing the parties’ financial conditions, their relative
future earning potential, and their credibility, we find that the
Plaintiff has nmet her burden to show that the Defendant has the
ability to pay the debt in question. Al t hough concerns remain as
to what actually happened with the proceeds from the sale of the
former marital domcile, Christina’s financial future is not
bright, considering her disability. Nei ther can we accord nuch
weight to M. Counoyer’s income, as he is not in a comitted
relationship with the Plaintiff.

On the other side of the equation we have Walter, who has run
a very successful dry cleaning business in the past and clearly is
very good at what he does. Haml et Cl eaners has lots of prom se

That Walter has gone to such effort to conceal his true interest in



the business, as well as the actual income generated by Hanl et
Cl eaners, only supports the conclusion that Walter’s present worth
and future earning potential are far greater than he admts.

C. Balancing Detrinent vs. Benefit

The final statutory requirenment is to show that by discharging
the obligation the detrinental consequences to Christina are
greater than the benefits resulting to Walter. Walter is working
hard and is the de facto owner of a successful business that wll
grow over tinme, if history is any indication. Easily, we find that
Christina has nmet her burden on this issue. While both parties
show negative nonthly cash flow and few assets, Wilter’'s future
earning potential is far brighter than Christina s. Neither Walter
nor Cheri have been candid with the Court concerning their current
financial circunstance, and their lack of credibility on nost
issues weighs against them in this balancing analysis, while
Christina has little neans to pay even basic |iving expenses.
Clearly, the detriment to Christina by discharging this obligation
out wei ghs any benefit to Walter.

For all of these reasons we find that Walter’'s obligation
under the Property Settlenment Agreenent is determned to be
nondi schargeabl e under 11 U S.C. 8§ 523(a)(15).

Ent er judgnent consistent with this opinion.

Dat ed at Providence, Rhode Island, this 14th day of
January, 2000.



/s/ Arthur N. Votol ato

Arthur N. Votolato
U. S. Bankruptcy Judge



