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Heard on cross Mdtions for Summary Judgnent on Al nma and
Robert Johnson’s Third-Party Conplaint against Interstate
Contractors, Inc., alleging violations of the Rhode |Island Door-
to- Door Sales Act, 88 6-28-1, et seq. (“Act”). There are no
genui ne issues of material fact in dispute and the matter is ripe
for sunmary judgnent. For the reasons discussed below, the
Third-Party Plaintiffs’ Mtion for Summary Judgnent i s GRANTED
and the Third-Party Defendant’s Cross Mtion for Summary Judgnent
is DENI ED. WMbre specifically, based upon the evidence presented
and R 1. Gen. Laws 88 6-28-1, et seq., we find that: (1)
Interstate Contractors, Inc. violated the Rhode Island Door-to-
Door Sales Act; and (2) the Johnsons are awarded doubl e danages
in the amount of $24,800, pursuant to R 1. Gen. Laws 8§ 6-28-
4(d).

BACKGROUND

On July 2, 1995, an Interstate representative appeared at
the Johnson residence at 65 Stanford Street, Providence, Rhode
I sl and, offering home inprovenent services. As part of his sales
pronotion the Interstate agent told the Johnsons that funds were
avai lable for first-tine homeowners to inprove their property,
that he did all of his business with Donestic Loan & | nvestnent
Bank t hrough his friend who worked there, and that “he woul d take
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care of everything.” As a result of this solicitation the
Johnsons agreed to have their porch, porch floors, and railings
repai red and/or replaced for a total price of $14,900, and they
signed a home inprovenment contract to that effect. Interstate
i mredi ately commenced work, even before the Johnsons had acquired
funds to pay for the job. While the work was in progress the
Johnsons went to the offices of Domestic to finance the project,
and executed a nortgage and prom ssory note. Wth the
application approved, the |oan was processed and the Johnsons
paid Interstate $12,400 fromthe proceeds. The bal ance of $2,500
was due when the work was conpleted (the Johnsons contend that
they paid this, but Interstate alleges that the check never
cleared). For purposes of this decision, the Johnsons agree that
a bal ance of $2,500 renmai ns. (Defendants’ Objection to Mdtion for
Sunmary Judgnent, p.4, 91).

On November 12, 1997, the Johnsons filed a petition under
Chapter 13 to stop a scheduled foreclosure by the first
nortgagee, and on August 19, 1998, the case was converted to
Chapter 7. In their conplaint the Johnsons alleged that Donestic
Bank viol ated the Federal Truth In Lending Act, 15 U.S.C. § 1635,

et seqg., and those parties have settled that dispute. On March
26, 1998, the Johnsons anmended the conplaint to include the
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i nst ant third-party rel at ed action agai nst I nterstate
Contractors, Inc.

It is undisputed that the contract in question fails to
i nclude certain disclosures required by Rhode Island s Door-to-
Door Sales Act, so-called, RI1. Gen. Laws § 6-28-1.
Specifically, Interstate failed to: (1) use mninum ten (10)
point bold font in the “Notice to Buyer” |anguage as required by
R 1. Gen. Laws 8 6-28-4(a); (2) use the required | anguage in the

“Notice to Buyer” in accordance with R 1. Gen. Laws § 6-28-4(a);*

! The specific notice states:

Notice to buyer: (1) Do not sign this agreenent if
any of the spaces intended for the agreed ternms to the
extent of then available information are left bl ank.

(2) You are entitled to a copy of this agreenent at
the time you signit. (3) You may at any tine pay off
the full unpaid balance due under this agreenment, and
in so doing you may be entitled to receive a parti al
rebate of the finance and insurance charges. (4) The
seller has no right to enter unlawfully your prem ses
or commt any breach of the peace to repossess goods
purchased under this agreenent. (5) You may cancel this
agreenent if it has not been signed at the main office
or a branch office of the seller, provided you notify
the seller at his main office or branch office shown in
the agreenment by registered or certified mail, which
shall be posted not l|ater than m dnight of the third
cal endar day after the day on which the buyer signs the
agreenment, excluding Sunday and any holiday on which
regular mail deliveries are not nade. See the attached
notice of cancellation form for an explanation of
buyer's rights.

R 1. Gen. Laws 8§ 6-28-4(a). The Interstate contract is m ssing
the words “Notice to buyer,” all the information contained in
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and (3) provide the proper

“Notice of Cancell ation”

by R 1. Gen. Laws § 6-28-4(c).?

as required

sub- paragraph 1, and the entire |ast sentence of

noti ce.

2

This section states:

the required

Additionally, the seller shall at the tine of the sale

give notice to the buyer of all the buyer's

rights

whi ch substantially conplies with this chapter. The
notice nust: (i) Appear in the agreenment under the
"Notice of Cancellation,"” and

conspi cuous caption:
(i1) read as foll ows:

...(date of transaction) "You my cancel this

transaction, w thout any penalty or

three (3) business days from the above date.

cancel, your cancellation notice nust
not wish to be bound by the agreenent

obl i gati on,

within
If you

state that you do
and mail ed by

registered or certified mail not |ater than m dnight



three (3) days following the buyer's signing the
agreenent, excluding Sunday and any holiday on which
regul ar mai | deliveries are not made. Al |
cancel l ations must be mailed to:

(insert name and address of the seller)."”

Gen. Laws § 6-28-4(c).



On January 12, 1998, the Johnsons, through their attorney,
sent a demand letter to Interstate rescinding and canceling the
home inprovenent contract, and requesting a full refund.
Interstate did not respond to this notice. Both parties now
request summary judgment.

DI SCUSSI ON

In considering requests for sunmmary judgnment, courts in this

Circuit use the follow ng guidelines:

[ SJummary judgnment should be bestowed only when no
genui ne issue of material fact exists and the novant
has successfully denonstrated an entitlenent to
judgnment as a matter of |aw See Fed. R Civ. P.
56(c). As to issues on which the npvant, at trial,
woul d be obligated to carry the burden of proof, he
initially must proffer materials of evidentiary or
quasi -evidentiary quality ... t hat support hi s
position. ... When the sunmmary judgnment record is
conplete, all reasonable inferences fromthe facts nust
be drawn in the manner nost favorable to the nonnovant.

Thi s neans, of course, that the summary judgment
is inappropriate if inferences are necessary for the

judgnment and those inferences are not mandated by the
record.

Desnond v. Varrasso (In re Varrasso), 37 F.3d 760, 763 (1° Cir.
1994) (citations omtted) (Footnotes onitted).
“In operation, summary judgnent’s role is to pierce the

boil erplate of the pleadings and assay the parties’ proof in

order to determ ne whether trial is actually required.” Wei ss



v. Blue Cross/Blue Shield, 206 B.R 622, 624 (B.A.P. T Cir.
1997) (quoting Wnne v. Tufts Univ. School of Medicine, 976 F.2d
791, 794) (1° Cir. 1992), cert. denied, 507 U.S. 1030, (1993).
Where there is no genuine issue as to any material fact and the
noving party is entitled to judgnent as a matter of |aw, sumary
judgnent properly issues. See 206 B.R at 624. When the
plaintiff properly supports its nmotion for summary judgnment, the
burden shifts to the defendant, which “may not rest on nere
all egations or denials of...[its] pleading, but nmust set forth
specific facts showng there is a genuine issue for trial.” Fed.
R Civ. P. 56(c); see also Anderson v. Liberty Lobby, Inc., 477
U S 242, 256 (1986). Here, the Johnsons have adequately
supported their Mdtion for Summary Judgnent, and Interstate has
failed to present, through affidavit or evidence, a genuine issue
for a trial.

In resolving this dispute we must apply, and interpret if
necessary, the provisions of the Rhode |Island Door-to-Door Sales
Act, R 1. Gen. Laws 88 6-28-1, et seqg., and in so doing we are
gui ded by the foll ow ng principles:

"‘the task of interpretation begins with the text of

the statute itself, and statutory |anguage nust be

accorded its ordinary neaning.'" In Re: Juraj J.
Baj gar, 104 F.3d 495, 497 (1% Cir. 1997), quoting



Telematics Int'l, Inc. v. NEM.C Leasing Corp., 967 F.2d
703, 706 (1° Cir. 1992). \Wierever possible, statutes
shoul d be construed in a commonsense manner, avoiding
absurd or counterintuitive results.

Petitioning Creditors of Mellon Produce, Inc. v. Braunstein, 112

F.3d 1232, 1237 (1% Cir. 1997).

A threshold issue here is whether the Rhode I|sland Door-to-
Door Sales Act applies to this transaction, and wthout
difficulty, we conclude that it does. A door-to-door sale is

defined by the Act as:

a sale, lease, or rental of consunmer goods or services

with a purchase price of $25.00 or nore, whether under

single or nmultiple contracts, in which the seller or

his or her representative personally solicits the sale,

including those in response to or following an

invitation by the buyer, and the buyer's agreenent or

offer to purchase is nade at a hone other than that of

the person soliciting the same, or at a place other

than the regul ar place of business of the seller.
R 1. Gen. Laws 8§ 6-28-2(a). Interstate’ s representative went to
the Johnsons’ honme to solicit the sale of honme inprovenent
services, and the contract for the services was signhed in the
Johnsons’ hone. These facts place the transaction squarely
within the Act, triggering all of its protections.

Under the statute the buyer nmay cancel a door-to-door sales
transaction within three days of signing the agreenent. See R. I

Gen. Laws 8 6-28-3. This time period affords consuners a short



period for reflection to guard agai nst high pressure door-to-door
sales tactics. See State v. Stereo Inporters, Inc., 452 N Y.S. 2d
835, 837 (N. Y. Sup. C. 1982)(construing a door-to-door sales act
simlar to that of Rhode Island). |If the buyer exercises his/her
right to cancel, the Seller has twenty days to return any
paynments nade by the buyer under the contract, and the buyer may
retain any goods tendered under the contract until the seller
conplies with its obligation to refund the paynments made. See
R 1. Gen. Laws § 6-28-5.

The Interstate contract violates the Act because it fails to
i nclude certain disclosures nmandated by Section 6-28-4, and the
Act clearly defines the consequences of a seller’s failure to
conply strictly with its terns. First and forenost, the
agreenment is a nullity because under the Act “[n]o agreenment of
the buyer in a door-to-door sale shall be effective unless it is
signed and dated by the buyer and unless it contains the
[ mandat ed di sclosures]...in ten-point bold face type or |arger
directly above the space reserved in the agreenment for the
signature of the buyer.” R I. Gen. Laws 8§ 6-28-4(a).

Additionally, the Act provides:

VWhenever the agreenment fails to conform to the

provi sions of this section and the buyer or his or her
agent has notified the seller of his or her intent to
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cancel the agreenent by registered mail, return receipt
requested, the seller shall wthin twenty (20) days
return any deposit made by the buyer. Failure to
return any deposit shall enable the buyer to recover
fromthe seller double damages in any subsequent | egal
proceedi ng.
R1. Gen. Laws § 6-28-4(d). W view the reference to
cancellation in this section of the Act as separate and in
addition to the buyer’s right to cancel the agreenment wthin
t hree busi ness days under Section 6-28-3. The latter provision
appl i es when the agreenent confornms to the provisions of the Act,
and where the buyer wunilaterally decides to back out of the
contract, whereas cancellation under Section 6-28-4(d) applies
when the agreement does not neet the requirenents of the Act.
The buyer’s right to cancel under Section 6-28-4(d) is not tine
restricted, and the seller’s failure to refund paynments within
twenty days of a 8 6-28-4(d) notice of cancellation entitles the
buyer to doubl e danmages. While we recognize the harsh result of
nonconpliance, the legislature, as it does with many consuner
protection statutes, has put nuscle into this renedial
| egi sl ation, to discourage unfair door-to-door sales practices,
and to create a nore level playing field between consuners and

sel l ers. See, e.g., Murphy v. MNamara, 416 A.2d 170, 174-75

(Conn. Super. Ct. 1979)(describing the court’s role in enforcing
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t he provisions of the Connecticut Unfair Trade Practices Act).
On January 12, 1998, the Johnsons, through their attorney,
notified Interstate via certified, return receipt mail, of their
intention to cancel the contract pursuant to Section 6-28-4(d).
Interstate, which did not respond, now mstakenly relies on
Section 6-28-3, arguing that the Johnsons are well beyond the

t hree-day cancel l ation period and that they therefore waived al
other rights under the contract. Interstate expresses disbelief
t hat the Johnsons coul d possi bly have any recourse, three years
after the contract was conpleted, but this m splaced inpression
does not change the inescapable answer which lies in Section 6-
28-4, described supra. Upon receipt of the Johnsons’ tinely
notice to cancel, Interstate had twenty days within which to
return the paynents the Johnsons made under the contact. See
R 1. Gen. Laws § 6-28-4(d). In addition, within twenty days
after the cancellation and if demanded by Interstate, the
Johnsons were obligated to tender to Interstate, at their hone,

any goods delivered under the contract. See R I. Gen. Laws § 6-

28-7(a).*® Interstate never made such a demand and under the Act,

3 This Section states:

(a) Except as provided in 8 6-28-5(d), within twenty
(20) days after a door-to-door sale has been cancell ed
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twenty days after the cancellation, the goods, by operation of

| aw, becanme the property of the Johnsons. |d.
Nei t her does Interstate’s |aches argunent have any
application here. “The equitable doctrine of l|aches allows a

court to dismss a claim‘where a party's delay in bringing suit
was (1) wunreasonable, and (2) resulted in prejudice to the
opposing party.’” |l gl esias v. Mitual Life Ins. Co., 156 F.3d

237, 243 (1 Cir. 1998) (quoting K-Mart Corp. v. Oriental Plaza,

by the buyer, upon demand the buyer shall tender to the
seller any goods delivered by the seller pursuant to
the sale, but the buyer is not obligated to tender at
any place other than his or her own address. Buyer's
conpliance with the seller's instructions regarding the
return shipment of the goods shall be at the seller's
expense and risk. If the seller fails wthout
interference fromthe buyer to take possession of the
goods within twenty (20) days after cancellation, the
goods shall become the property of the buyer w thout
obligation to pay for them

R 1. CGen. Laws § 6-28-7(a).
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Inc., 875 F.2d 907, 911 (1% Cir. 1989)). The Johnsons were not

even provided wth the statutorily mandated “Notice of
Cancellation” informng them of their right to cancel the
contract. To apply the doctrine of laches in this situation

woul d require the buyer in a door-to-door sales transaction to
exercise a right they do not even know exists. |In addressing a
simlar situation under Maryland's version of the Act, the court
st at ed:

Nevert hel ess, It cannot be gainsaid that t he

Legislature did intend for the cooling off period,

i.e., the buyer's right to cancel, to have neaning.

Why el se would the Legislature painstakingly provide

not only for the buyer’s notification but, in addition,

the precise form of that notice? Undoubt edl y, the

Legi sl ature recogni zed that, w thout know edge of the

right to cancel, a consumer wll not be able to

meani ngfully exercise it. Until the buyer is told that

he or she nmay cancel, or receives information from

anot her source, the Legislature logically could assune

that the right to cancel that it was giving the buyer

was nothing nore than an enpty prom se. We do not

ascribe to the Legislature an intention that over | ooks
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reality.

Crystal v. West & Callahan, Inc., 614 A 2d 560, 573 (M. 1992).

If the Johnsons had not been advised by their attorney of the
exi stence of the notice provision, they would still be unaware of
it, as well as the renedies available to them and to adopt
Interstate’s argunent, the rights granted to consuners under the
Act woul d be neani ngl ess.

Based upon the undi sputed record, and applying the Act as it
is plainly witten, Interstate’s failure to return the deposit
within twenty days of receiving the notice of cancellation
entitles the Johnsons to double damages under the Act, and the
Johnsons’ failure to rescind within three days is irrelevant.
“Failure to return any deposit shall enable the buyer to recover
from the seller double damages in any subsequent |ega
proceeding.” R 1. Gen. Laws 8§ 6-28-4(d)(enphasis added). The
Johnsons paid $12,400 to Interstate under the contract, therefore
judgment should enter against Interstate for $24,800.° The
Johnsons are also deenmed to be the owners of the inprovenents,

free and clear of any clains of Interstate. See R I. Gen. Laws

* Once a violation of § 6-28-4(d) has been established, we

assune that the inposition of double danages is nandatory and not
di scretionary.
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§ 6-28-7(a).
CONCLUSI ON

Based upon the foregoing, the Johnsons’ Mbtion for Sumrary
Judgment is GRANTED. Interstate’s Cross Mdition for Sunmary
Judgnent is DEN ED, and Judgnent for the Johnsons should enter in
t he amount of $24, 800.

Enter judgnent consistent with this opinion.

Dat ed at Providence, Rhode Island, this g'"

day of Septenber, 1999.

/s/ Arthur N. Votol ato
Arthur N. Votol ato
U. S. Bankruptcy Judge
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