UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - _X

In re:

FRANCI S BANDI LLI : BK No. 97-11525

DI ANE BANDI LLI Chapter 13
Debt or s

- - - - - - - - - - - - - - - - _X

TI TLE: In re Bandilli

Cl TATI ON: 218 B.R. 273 (Bankr. D.R . 1998)

ORDER DENYI NG MOTI ON FOR HARDSHI P DI SCHARGE

Heard on January 8, 1998, on the Debtors’ request for a
hardshi p di scharge under 11 U. S.C. 8§ 1328(b). For the reasons
di scussed bel ow, the request is denied.

BACKGROUND

Di ane and Francis Bandilli filed a Chapter 13 petition on
April 14, 1997, and on August 5, 1997, an Order of Confirmation
was entered which provided for: (1) plan paynents of $500 per
nonth for sixty nonths; (2) a dividend of 10% to unsecured
creditors, whose clains totaled approximately $63, 000; and (3)
avoi dance of a $28,000 judicial lien on the Debtors’ honme. On
Novenber 24, 1997, just three and one half nonths after
confirmation, the Debtors filed their request for a hardship
di scharge based on Diane Bandilli’s alleged deteriorated
health, |eaving the Debtors insufficient income with which to

fund the plan. Attached to the notion were vol um nous nedica



reports indicating that Diane suffered from |diopathic
Thr onbocyt openia (“ITP").

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 1328(b) provides:

At any time after the confirmation of the plan and
after notice and a hearing, the court my grant a
di scharge to a debtor that has not conpleted paynents
under the plan only if--

(1) the debtor's failure to conplete such paynents
is due to circunstances for which the debtor should
not justly be held accountabl e;

(2) the value, as of the effective date of the
pl an, of property actually distributed under the plan
on account of each allowed unsecured claim is not
| ess than the amount that would have been paid on
such claim if the estate of the debtor had been
| i qui dated under chapter 7 of this title on such
date; and

(3) nodification of the plan under section 1329 of

this title is not practicable.
11 U.S.C. § 1328(b).

“In order to qualify for a hardship discharge, the Debtors
must persuade the Court that they have conplied with each

subsection of section 1328(b).” In re Wite, 126 B.R 542, 545

! The following sets forth our findings of fact and
concl usions of law in accordance with Fed. R Bankr. P. 7052
and 9014.



(Bankr. N.D. Ill. 1991). The Chapter 13 Trustee concedes that
subsection 2 has been satisfied.

Regardi ng subsection (1) of 1328(b), nobst courts have
limted its application to conpelling circunstances. See id.
(and cases cited therein). A Chapter 13 guru has witten that
a hardship discharge is “reserved for the truly worst of the
awfuls . . . .” K Lundin, Chapter 13 Bankruptcy, 8§ 9.18 at 9-
26 (1990). Sone courts take a nore rel axed approach and al |l ow
a hardship discharge “due to econom c circunmstances that did
not exi st nor were foreseeable at the tine of confirmation of
the plan, where those circunstances are beyond the debtor’s
control, and where the debtor has made every effort to overcone
those circunstances but is wunable to conplete his plan
paynents.” In re Edwards, 207 B.R 728 (Bankr. N.D. FlI. 1997).

Under either standard, the circunstances warranting a hardship
di scharge nust not have been present at the tinme of
confirmation. These Debtors have not nmet that requirenent.

There is no doubt that Ms. Bandilli is suffering froma
serious nedical condition, which appears to be pernmanent.
However, she has had this illness for thirty-four years.
Al t hough she testified that in October 1997 her health worsened
and she was hospitalized “a lot,” her condition has since
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stabilized. She receives disability paynments equal to what she
was earning at confirmation. Ms. Bandilli stated that her
husband m sses work to bring her for chenotherapy, which in
turn reduces the income avail able to fund the Chapter 13 pl an,
but when asked to quantify the alleged financial |oss, the
testi nony was vague and unconvi nci ng.

According to Schedule I, M. Bandilli has three sources of
income: (1) $3,200 per nonth as a self enployed pet grooner;
(2) $500 per nmonth from real property investnments; and (3)
$1, 200 per nonth in wages from U-Hall. Ms. Bandilli first
stated that her husband had to reduce his hours with U-Hall in
order to take her for treatnent, but on cross exam nation
testified that the U-Hall inconme was still $1,200 per nonth and
that the reduction in incone was due to a decrease in the pet
groom ng business. She testified that income from pet grooning
was: Oct ober 1997, $2,300; Novenber, $1,270; and Decenber
$1, 950.

At the hearing, in addition to inconsistent and generally
unreliable testinmony as to income, we heard for the first time
that the Debtors had a prior Chapter 7 bankruptcy 1in
Massachusetts in 1994, in which they discharged al nost $340, 000

in unsecured debt. The Debtors failed to disclose this
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information in their Chapter 13 papers or at their confirmation
hearing, even though they were represented by the sane
attorney in both cases. Although fraud has not been raised,
the issue of good faith is certainly before the Court, and
given the extensive financial relief obtained by the Debtors in
their earlier bankruptcy, the likelihood that we would have
confirmed the present plan with only a 10% dividend to
unsecured creditors, if all the facts were known, is unlikely.
Add to this the fact that the Debtors now would |ike to w pe
out all their Chapter 13 creditors after a plainly inadequate
effort, and you end up with a disingenuous and unacceptable
scenari o.

Based on the evidence, we find that the Debtors’ circum
stances have not changed substantially from the date of the
confirmation hearing, and that the first requirenent of Section
1328(b) has not been satisfied. Additionally, given the |ack
of disclosure/candor regarding the prior bankruptcy, coupled
with the short duration of this Chapter 13 and the fact that a
hardshi p discharge in Chapter 13 is equivalent to a Chapter 7
di scharge, see 11 U S.C. § 1328(c); Edwards, 207 B.R at 730
(sonething to which these Debtors are not entitled), the

equities do not favor the relief being sought. Al so, the
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Debt ors have proffered no evidence as to the third prong of
Section 1328(b), i.e., that plan nodification is inpracticable.

Ms. Bandilli has had a serious physical problem for nost
of her life, but this unfortunate circunstance does not invest
the Court with authority to grant the relief requested, nor
woul d we approve such a request, if authorized. The totality
of circunstances, but especially the prior bankruptcy and the
brevity of the period between confirmation and the filing of
this request for relief, require that the Debtors’ Mtion for
a Hardshi p D scharge be DENI ED

Ent er Judgnent consistent with this order.

Dat ed at Provi dence, Rhode Island, this 3rd day
of March, 1998.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge



