UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:

THE GANGARAMS, | NC. : BK No. 96-10203
d/ b/ a CONSOLI DATED AUTO SCREEN Chapter 11
Debt or

THE GANGARAMS, | NC.
d/ b/ a CONSOLI DATED AUTO SCREEN
Pl aintiff
VS. : A.P. No. 96-1178

QUALI TY TECHNI CAL SERVI CE CO
Def endant

- - - - - - - - - - - - - - - - - - X

TI TLE: The Gangarans, Inc. v. Quality Techni cal
Service Co. (In re The Gangarans, Inc.)

CI TATION: 219 B.R 2 (Bankr. D.R . 1998)

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Travel and Background

! On Novenber 21, 1997, after hearing on the Trustee’s
Conpl ai nt, we adopted as our findings of fact and concl usions
of law, those presented on the record by the Trustee on
Novenber 13, 1997. The Defendant requested additional findings
and concl usions and at the request of the Court, the Plaintiff
submtted witten proposed findings of fact and concl usi on of
| aw. The Defendant has objected to the Plaintiff’s subm ssion,
arguing that it is inproper for the Court to solicit proposed
findings and conclusions from a party, citing In re Las
Colinas, Inc., 426 F.2d 1005 (1% Cir. 1970). W have read Las
Colinas and find that it is not applicable here as the within
order is not the verbati madoption of the Plaintiff’'s proposed
findi ngs or concl usi ons.



On January 5, 1996, The Gangar ans, I nc., d/ b/ a
Consol i dated Auto Screen (“Gangarans”) filed a petition in the
United States Bankruptcy Court for the Southern District of New
Yor k under Chapter 11 of the Bankruptcy Code.

On January 12, 1996, the case was transferred to this
Court and Gangarans’ Plan of Reorganization was confirmed on
February 27, 1997.

This adversary proceeding was comenced pursuant to 11
US.C 8 547(b), alleging that certain paynents received by
Def endant Qual ity Techni cal Servi ces Co. (“Quality™)
constituted preferences under that section of the Code. It is
agreed that during the preference period, after crediting
Quality for all paynents which constitute new val ue under 11
US.C 8 547(c)(4), Gangaranms has established all of the
el ements of a preference contained in 11 U S.C. § 547(b) for
paynents in the amount of $50,670.71. At issue is whether
paynents totaling $50,670.71 were nade in the ordinary course
of business pursuant to 11 U S.C. 8 547(c)(2), and not subject
to avoi dance.

Fi ndi ngs of Fact

The business relationship between the current owners of

Gangarans and Quality began in Decenber 1993. It was the



practice of Gangarams to order goods from Quality, and Quality
woul d ship to Gangaranms w t hout any preconditions for paynent.
The terns of Quality’s invoices were net 30 days. During the
peri od Decenber 1990 through August 1994, Gangarans typically
paid Quality’s invoices within 30 to 60 days. During the
peri od August 1994 through March 1995, Gangaranms’ made nonthly
paynments to Quality ranging from 70 to 110 days fromthe date
of the invoice. See Defendant’s Ex. C. No paynents were nade
from March 2, 1995 wuntil June 28, 1995, although Quality
continued to ship goods to the Plaintiff. See Ex. C. On June
28, 1995, Gangarams paid invoices that were from 134 to 155
days ol d. On June 30, 1995, Gangarans namde a paynent to
Quality on invoices ranging from 121 to 128 days old. The next
paynent received by Quality was on August 4, 1995, for invoices
that were 151 and 155 days ol d, respectively. See Defendant’s
Ex. C

In August 1995, Quality wunilaterally required that
Gangarans pay 150% of the ampunt of any new orders, and that
paynments henceforth would be credited towards the ol dest
i nvoi ces. While certain of Gangarams’ other creditors had
required that Gangarans pay as nmuch as 120% towards old

i nvoi ces, none had required 150% The first paynent received
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by Quality under the new arrangenent was on August 23, 1995, 43
days prior to the beginning of the preference period, which
started on October 5, 1995.

According to Quality, the inplenentation of the 150%
requi rement was consistent with its “policy” regarding its
ot her customers whose invoices exceeded 90 days, but conceded
that it had inplenmented this policy on only one other occasion
in the last 7 years, and that it had not instituted this policy
agai nst Gangarans when it previously was in arrears in excess
of 90 days. Quality acknow edges that it inplenented the
policy on account of its concern over Gangarans’ financi al
condition and, nore particularly, because of the increasing
anount of arrearages and the increasing delays in paynents.
The paynents nade by Gangarans to Quality during the preference
period were all made pursuant to Quality’ s 150% paynment
requirement.

Concl usi ons of Law and Di scussi on

The sole legal issue presented is whether the paynents
received by Quality during the 90 day period prior to the
filing of the Chapter 11 petition constitute paynents in the

ordinary course of business under 11 U S.C. 8 547(c)(2). That



section provides an affirmative defense to preference actions
for creditors who are able to show that:

(A) The debt was incurred in the ordinary course of
busi ness between the parties;

(B) The paynents were nmade in the ordinary course of
busi ness between the parties; and

(C) The paynents were made according to ordinary business
termns.

The parties agree that the debt was incurred in the ordinary
course of business, but disagree as to the remining two
el enent s.

The Defendant has the burden of establishing the non-
avoidability of the payments, and it nust establish each of the
three el enments contained in 8 547(c)(2), by a preponderance of
t he evidence. WM Inc. v. Mssachusetts Dept. of Public
Vel fare, 840 F.2d 996, 1011 (1% Cir. 1988); 11 U.S.C. § 547(qg).

The purpose of the ordinary course of business defense is “the
protection of recurring, customary credit transactions that are
incurred and paid in the ordinary course of business of the
debtor and the debtor’s transferee.” 1d. at 1011.

In considering whether a paynment was in the ordinary
course of business between the parties, the creditor nust
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denonstrate sonme consistency vis-a-vis prior busi ness
transacti ons between them WM Inc., 840 F.2d at 1011. Courts
have considered “several factors that bear upon whether a
parti cul ar transfer war r ant s protection under section
547(c)(2). These factors include the amount transferred, the
timng of the paynment, the historic course of dealings between
the debtor and the transferee, and the circunstances under
which the transfer was effected.” Healthco Int’l, Inc. v.

Repco Printers & Lithographics, Inc. (In re Healthco), 132 F. 3d
104, 109 (1° Cir. 1997). In the instant case, the parties

course of dealing between Decenber 1993 and August 1995 was for
Gangarans to order goods and for Quality to ship on open
account. That prior course of dealing was wunilaterally
termnated in August 1995, when Quality inposed the 150%
paynment requirenent. The new paynent plan represented a
radi cal departure fromthe prior business dealings between the
parties, and Quality readily admts that the inplenmentation of
the policy of paynent of 150% of new orders was pronpted by its
concern regardi ng Gangarans’ financial condition, evidenced by
the increasing arrearages, as well as the grow ng del ay between

shi pments and paynents.



The thrust of Quality's defense is that the paynments
received from Gangarans during the preference period were nmade
pursuant to a “policy” inmplenented by Quality regarding
accounts over 90 days in arrears, and that the policy was
i npl emented prior to the preference period. I n determ ning
whet her paynents are ordinary in relation to past practices,
the followi ng factors are to be considered:

1. The length of time the parties were engaged
in the transactions at issue;
2. Whet her the amount or form of tender
differed from past practices;
3. Vet her the debtor or creditor engaged in
any unusual collection or paynent activity; and
4. \Whether the creditor took advantage of the
debtor’s deteriorating financial condition.
In re G and Chevrolet, Inc., 25 F.3d 728, 732 (9th Cir. 1994).
Here, the course of business inposed by Quality in August 1995
differed substantially from the parties’ prior arrangenents,
i.e., whereas Quality had al ways shi pped goods to Gangarans
wi t hout any preconditions, as of August 1995 Quality required

Gangarans to pay 150% of the new orders prior to delivery.



In addition, according to its own general business
practices, Quality clearly engaged in wunusual collection
activity in this case. Quality admtted that it inplenented
this policy on only one other occasion during the previous
seven years. Wiile this Court has recognized that delinquent
paynents may be considered to have been made in the ordinary
course of business where late paynents were historically the
rule, those decisions specifically note that the delinquent
paynments were not pronpted by unusual collection activity on
the part of the creditor, but rather was just the way the
parties did business. See In re Narragansett C othing Co., 146
B.R 609, 612 (Bankr. D.R. 1. 1992); In re Mner Indus., Inc.,
119 B.R 6, 9 (Bankr. D.R 1. 1990). In the instant case
Quality has failed to establish the second elenment of its
ordinary course of business defense, in that the paynments by
Gangarans to Quality beginning just prior to the preference
period were made pursuant to unilaterally inposed terns which
were significantly different fromthe prior course of dealing
bet ween the parties. Accordingly, we conclude that paynents to
Quality in the anmount of $50,670.71 are preferences under 11

U.S.C. 8 547(b). Finally, Gangarans’ proposed concl usion that



Quality has not established that the paynents were made
according to ordinary business ternms is rejected.

Dat ed at Provi dence, Rhode Island, this 13th day
of March, 1998.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge



