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Heard on the Chapter 11 Trustee’s conplaint for breach of
contract against Harbor Mrine Corporation and Water Street
Cor poration seeki ng danages al |l egedly caused by the Defendants’
failure to reposition two Arny tug boats from Curtis Creek,
Maryland, to the Debtor’s repair facility in Newport, Rhode
Island. The trial of the Trustee' s damage clai m was conbi ned
with Harbor Marine's request for adninistrative expenses of
$14, 125 for the costs incurred in attenpting the tow. For the
reasons discussed below, we rule: (1) that Harbor Marine
breached the contract and is liable for damages in the anmount
of $24,553; and (2) Harbor Marine' s request for adm nistrative
expenses i s DENI ED.

BACKGROUND

On May 31, 1996, Anerican Shipyard Corporation filed a
voluntary Chapter 11 petition and on June 11, 1996, Stephen
Gray was appointed the Chapter 11 Trustee. On Sept enber 30,
1996, the Debtor was awarded contracts to repair two United
States Arnmy Reserve tug boats: the LT 802, Major General Henry
Knox; and the LT 805, Major General Wnfield Scott. The
agreenment, with time of the essence, required the Debtor to
nove both tugs from Curtis Creek, Maryland, to its repair

facility in Newport, Rhode Island.



Initially, the Debtor had contracted with another conpany,
Conrad Roy, to acconplish the move for a price of $15,000 per
vessel. On October 23, 1996, after an unexplained delay on its
part, the Arny activated the contracts and alerted the Debtor
that the vessels were ready to be picked up. Because this
notice canme two weeks later than originally announced, Conrad
Roy had accepted another job and was no | onger avail able.
Scranbling for a substitute, on COctober 25, 1996, the Debtor
cal |l ed Raynond Di Santo of Harbor Marine Corporation to see if
it could performthe tow, and D Santo agreed to do the job for
the same price as Conrad Roy. On COctober 29, 1996, Harbor
Mari ne dispatched its two tugs, the “Ray Me” and the “John B’
to Maryland. On Novenber 1, 1996, Harbor Marine began the trip
to Newport, but when the “Ray Me” encountered engi ne problens,
bot h Harbor Marine tugs returned to Baltinore Harbor, with the
Army ships in tow. The “Ray Me’'s” engine was repaired but,
because of their size, Harbor Marine decided that its tugs
could not safely tow the Arny vessels to Rhode Island, left
both of them at the dock in Curtis Creek, Maryland, and,
wi t hout notifying American Shipyard, returned to Newport enpty

handed.



On Novenber 2, 1996, David White, American Shipyard’ s dock
master, called Harbor Marine to ask how the tow was proceedi ng,
and Di Santo informed himfor the first time that the Arnmy tugs
had been returned to Curtis Creek. To avoid delay back charges
by the Army, White needed to find another conpany to perform
the tow, and on short notice, but at a premumprice, hired Bay
State Towi ng Conpany to do the job for $27,000 per tug, and had
the Arny vessels in Newport by Novenmber 8, 1996. The Debtor
seeks the follow ng damages: (1) the difference between its
contract price with Harbor Marine, and what it paid the Bay
State Towi ng Conpany to conplete the tow — $24,000; (2) the
cost to send David White a second tine to Maryland to prepare
the Arnmy tugs for towi ng —$553; and (3) back charges assessed
by the Army for contract del ays —$13, 410.

DI SCUSSI ON

Har bor Marine denies liability on the ground that both
Har bor Marine and Anerican Shipyard were under the erroneous
belief that Harbor Marine could performthe tow, while in fact
it did not have that capability. It is undisputed that the
Har bor Marine tugs were not powerful enough to tow the two Arny
tugs, but Harbor Marine makes the curious argunent that its

inability to performshould be excused on the ground of nutual
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m stake,* i.e., that when Anerican Shipyard hired Harbor Marine
to do this job, Anerican Shipyard should have known that Harbor
Marine could not perform and that, therefore, the contract was

never finalized.

To reform an agreement or to excuse perforrrance due to

mut ual m st ake,

it must appear that by reason of a nistake, common to
the parties, their agreenent fails in sone materi al
respect correctly to reflect their prior conpleted
under st andi ng. ... A mutual m stake is one commpn
to both parties wherein each [|abors wunder a
m sconception respecting the same terns of the
written agreenment sought to be cancel ed.

Dubreuil v. Allstate Ins. Co., 511 A 2d 300, 302-03 (R I. 1986)
(citations omtted); see also In re Pub Dennis, Inc., 142 B.R

38, 40 (Bankr. D.R 1. 1992). “[I]t is well settled that the

! The Defendants also argue that Harbor Marine's ability
to performthe tow was a condition precedent to its becon ng
obligated to perform services under the tow agreenent.
Accordi ng to Harbor Marine, because it did not have the ability
to tow the Arny tugs, the condition precedent was never
satisfied and therefore its obligation to perform never
mat ur ed. We rejected this argunment when it was made at the
trial, and reaffirmthat ruling here.



conpl ai nant nust prove a nutual m stake by clear and convincing
evi dence.” Vanderford v. Kettelle, 64 A 2d 483, 489 (R 1.
1949) .

The evidence in this case is that American Shipyard needed
to get the tugs to its facility imediately upon activation of
the contracts, in order to conplete the repairs within the tine
al l owed. Under the agreenent, American Shipyard had seven days
to nove the vessels, and then the performance period would
commence, see Plaintiff’s Exhibits 13 & 14, and Harbor Marine’'s
default used up 5 of those days. Henry Nardone, CEO of
Ameri can Shi pyard, and Dock Master David Wiite testified, based
upon i ndustry standards and practice, that tow ng arrangenments
usually consist of informal agreenents between the parties,
often by tel ephone. White stated that on October 25, 1996, he
rel ayed the specifications of the Arny vessels to Ray Di Santo
at Harbor Marine, who in turn referred himto Captain Robert
OCatway, the person in charge of the noving operation. Except
for the length of the tugs, Gatway and D Santo deny bei ng given
any specifications. Catway candidly admtted, however, that
when he is called to do an ocean tow, if the specifications are
not provided, he would normally acquire that information on his

own. He does not renenber what happened in this case, or why
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he never came into possession of that information. On COctober
29, 1996, Catway |eft for Baltinmore and even after seeing the
tugs at the dock, expressed no reservation about being able to
acconplish the tow.

This was not a case of nmutual m stake, but rather a garden
variety inability to perform by Harbor Marine, which does not
excuse it fromits obligation under the contract. W find as
a fact and conclude as a matter of |aw that Anmerican Shipyard
had no duty to investigate and/or determ ne that Harbor Marine
was not capable of perform ng the contract. Quite to the
contrary, if American Shipyard had made such a determ nation,
and backed out of the contract on that ground, it would in al
i kel i hood be the defendant in a breach of contract action by
Har bor Mari ne.

“The underlying rationale in breach-of-contract actions is
to place the innocent party in the position in which he would
have been if the contract had been fully performed.” National

Chain Co. v. Canpbell, 487 A 2d 132, 135 (R I. 1985). The

award of contract damages is intended to give the non-breaching
party the benefit of its bargain. 1In re Newport O fshore Ltd.

155 B.R 616, 620 (Bankr. D.R I. 1993), aff’'d, 24 F.3d 353 (1°



Cir. 1994). "Danmages nmust be proven with a reasonabl e degree
of certainty, and the plaintiff nust establish reasonably
preci se figures, and cannot rely on speculation.” Kelley v.
Medeiros (In re Kelley), 131 B.R 532, 536 (Bankr. D.R.I.
1991); see also Newport Ofshore, 155 B.R at 620; Nationa
Chain Co., 487 A.2d at 134-35; Reliance Steel Prods. Co. .
National Fire Ins. Co., 880 F.2d 575, 578 (1st Cir. 1989).

American  Shipyard <contracted wth Har bor Mari ne,
reasonably believing the tow woul d be conpleted in a conpetent,
timely fashion, and as discussed earlier, Harbor Marine has
failed to establish the existence of a nutual m stake that
would nullify the contract. To find a nutual mstake in this
i nstance would amount to relieving a breaching party fromits
obl i gati ons on account of its own inconpetence. Here, Harbor
Marine breached its agreenent with American Shipyard and is
l'iable for the danages resulting therefrom

It is undisputed that American Shipyard paid Bay State
Towi ng $54,000 to nove the Arny vessels, or $24,000 nore than
the contract price wth Harbor Marine. G ven the tine
constraints under which Anmerican Shipyard was working, and

because Harbor Marine conpounded the tinme problemby failing to



i mmedi ately notify American Shipyard of the problens it was
experiencing, we find that the extra $24,000 expended by
Ameri can  Shi pyard, al t hough pricey, was unavoi dabl e.
Additionally, we find that the $553.59 required to send Wite
to Baltinmobre to prepare the ships for tow a second tinme is a
di rect consequence of Harbor Marine' s breach. See Plaintiff’s
Exhi bits 20-22.

Regarding its claim for delay damages, we find that
Ameri can Shipyard has not net its burden on this item The
evidence is unclear as to why the Arny inposed delay charges of
four days totaling $6,360 on the LT-805 and six days totaling
$9,540 on the LT-802. Plaintiff’'s Exhibits 23 and 24 do not
shed any light as to why these charges were assesed, and the
testinony of Richard WI kinson, Contracts Manager for Anmerican
Shi pyard, is equally unenlightening. M. WIKkinson said that
there were six days of delay on account of weather — four due
to rain, and two for high w nds. Additionally, there were
del ays for “coupling work.” He stated that the Arny excused
t he weat her delays and the delay for the coupling work, and
that any unexcused del ays were attributed to sub-contractors.

Addi ng to the confusion, the Conplaint alleges that del ays of

four and one-half days on each contract are attributable to
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Har bor Marine’ s breach. This contradicts the delay charges
asserted in Exhibits 23 and 24. There has been a failure of
proof on this issue and, consequently, we nake no award for
del ay damages.

Finally, the Defendants argue that any award of damages
shoul d run solely against Water Street Corporation because that
is the entity with whomthe Debtor contracted. See Plaintiff’s
Exhibits 6 & 7. W disagree. White testified that he call ed
Har bor Marine directly to arrange for the tow and that Di Santo
requested, for internal reasons of concern only to himand his
sol ely owned corporations, that the purchase orders be in the
name of Water Street Corporation. Di Santo, the sole
sharehol der and president of both Water Street and Harbor
Mari ne, stated that Harbor Marine owned the tugs that would be
used, and that Water Street Corporation primarily buys and
sells real estate and presently owns a restaurant.
Additionally, Harbor Marine invoiced the Debtor for the
services rendered, and it is Harbor Marine which filed the
application for adm nistrative expenses. See Plaintiff’s
Exhi bit 15 and Application for Adm nistrative Expense, Docket
No. 217. Based on the uncontradicted evidence, we find and

conclude that Harbor Marine is in privity of contract wth
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Ameri can Shipyard, and that it is the entity liable for the
damages awar ded herein.

Finally, we address Harbor Marine s request for $14, 125 as
an adm ni strative expense claimunder 11 U. S.C. 8 503(b)(1)(A).

This section states:

(b) After notice and a hearing, there shall be

al | owed, adm nistrative expenses, other than clains

all owed under section 502(f) of this title,

i ncl udi ng- -

(1) (A) the actual, necessary costs and ex-
penses of preserving the estate, including

wages, sal ari es, or comm ssi ons for
servi ces rendered after the conmmencenent of
t he case.

11 U.S.C. 8 503(b)(1)(A (enphasis added). This request is
denied for the sinple reason that Harbor Marine failed to
establish that its services preserved or benefitted the estate
in any manner. In fact, by our ruling above, it is the | aw of
this case that Harbor Marine s actions have damaged the estate,
and its claimfor adm nistrative expenses i s DEN ED.

For the foregoing reasons, judgnent shall enter for
Ameri can Shipyard agai nst the Defendant, Harbor Marine, in the
amount of $24, 553. 59.

Dat ed at Provi dence, Rhode Island, this 22nd day

of April, 1998.

11



12

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge



