UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:

KHON KHENG and SAKUN KHENG ; BK No. 96-10999
Debt ors Chapter 13

- - - - - - - - - - - - - - - - - - X

Tl TLE: In re Kheng

Cl TATI ON: 202 B.R 538 (Bankr. D.RI. 1996)

ORDER CONFI RM NG CHAPTER 13 PLAN

Heard on August 29, 1996, on the Objection of Allied G oup
Mort gage Conpany, a secured creditor, to confirmation of the
Debtors’ Chapter 13 plan. Allied is owed $96, 793, and the debt
is secured by a nortgage on the Debtors’ real estate. For the
purpose of this litigation, it is agreed that the value of the
subj ect property is $75,000, that Allied s secured claimw] |
be stripped down to that anount, and that the Debtors are not
seeking to extend paynment beyond the original termin the note
and nortgage.

What is not agreed, and what is at issue here, is whether,
after stripdown, Allied s secured claim nmust be fully paid
during the period of the plan, or whether the paynents may

extend beyond the term of the plan.



I n support of its objection to confirmation, Allied cites
In re Legowski, 167 B.R 711 (Bankr. D. Mass. 1994), wherein
the note called for paynent over 30 years, but with the
addi tional proviso “that, at any time after five years fromthe
date of the Note . . ., the Bank shall have the right to demand
full paynment.” 167 B.R at 712. The Legowski Chapter 13 pl an
proposed to delete the bank’s right to call the note, and
of fered paynents over twenty years. Denying confirnmation, Judge
Boroff found that renoval of the bank’s right to receive ful
paynment after five years was a sufficient nodification of the
note to require paynent of the allowed secured claimw thin the

life of the plan, under 11 U.S.C. 88§ 1325(a)(5)! and 1322(c)?2

! This Section states that:

(a) Except as provided in subsection (b), the court
shall confirma plan if--

(5) with respect to each allowed secured claim
provi ded for by the plan--
(A) the holder of such claim has accepted the
pl an;
(B) (i) the plan provides that the
hol der of such <claimretain the
lien securing such clain and
(i) the val ue, as of t he
effective date of the plan, of
property to be distributed under
the plan on account of such claim
IS not less than the allowed
anmount of such claim or
(C) the debtor surrenders the property

2



We agree entirely with Judge Boroff and would have deci ded
Legowski as he did. Factual |y, however, that case is quite
different from ours. Judge Boroff was not required to, and
therefore did not address the question whether bifurcation

al one, constitutes a nodification of the secured claim

securing
such claimto such hol der
11 U.S.C. 8§ 1325(a)(5).

2 \WWile Judge Boroff refers to § 1322(c) in his decision
t he Bankruptcy Reform Act of 1994, Pub. L. 103-394, § 301,
noved the text of subsection c¢c to 8§ 1322(d). That Section
states: “The plan may not provide for paynents over a period
that is longer than three years, unless the court, for cause,
approves a |longer period, but the court nmay not approve a
period that is |I|onger than five years.” 11 U S . C 8
1322(d) (1996).



Here, the Debtors are not seeking to nodify their secured
obligation. The Khengs propose to pay Allied s secured claim
under the same term and at the sane interest rate as provided
for in the note and nortgage. Judge Queenan would have
approved a sinmilar scenario in In re MGegor, 172 B.R 718
(Bankr. D. Mass. 1994), but denied confirmation because the
debt or sought a reduction in the contract interest rate from
10.5% to 8% In reconciling Nobelman v. American Sav. Bank,
508 U.S. 324 (1993), and Code 8§88 1322(b)(2), (b)(5), (d)® and
1325(a)(5), Judge Queenan began by referencing 8§ 1322(b)(5),
whi ch provides that a plan may “notw t hstandi ng paragraph (2)
of this subsection, provide for the curing of any default
within a reasonable tinme and nmai ntenance of paynments while the
case is pending on any unsecured claim or secured claim on
whi ch the last paynent is due after the date on which the final
paynment wunder the plan is due.” 11 U S. C. § 1322(b)(5)
(emphasi s added). Judge Queenan went on to say that:

A change in the anmount of the nonthly paynments hardly

constitutes "maintenance of paynents."” The phrase

connotes an absence of change. If the paynents are
changed, sections 1322(c) and 1325(a)(5) both require

® Judge Queenan references § 1322(c) which has since been

changed to 8§ 1322(d) under the Bankruptcy Reform Act of 1994,
Pub. L. 103-394, Section 301.



that they be conpleted over the life of the plan
whi ch cannot exceed five years.

The Debtor nmay nevertheless take advantage of
1322(b)(5) by keeping the sane 10.5% contract rate
and making the sanme paynents of principal and
interest called for by the note during the life of
the plan and during such further period of time as is
necessary to have the total principal paynents equal
the amount of the secured claim as valued by this
court. There would then be "maintenance of
paynents.” And those paynents woul d be nai ntained on
the "secured claint as that claim is conputed in
accordance with section 506(a). The three to five
year limtation on plan paynents of section 1322(c)
woul d then have no application because section
1322(b)(5) permts paynents |lasting |onger than five
years. It speaks of maintenance of paynents on a
claim "on which the last paynent is due after the
date on which the final paynent under the plan is
due. "

It is true that Nobel man hol ds a proposal of paynents
pursuant to bifurcation constitute nodification of
the "rights" of the holder of the secured claim
within the nmeaning of section 1322(b)(2).

Presumabl y, if only subsecti on (b)(2) wer e
appl i cabl e, the paynments would have to be conpl eted
within five years. But subsection (b)(5) provides
I ndependent support for such a plan. Subsecti on

(b) (5) does not require the plan proponent to avoid
nodi fication of the "rights" of the secured claim
hol der . Its command is conplied with so long as
paynents are nmintained on the "secured claim" The
anmpunt of the secured claim is determ ned by

val uation pursuant to section 506(a). This wording
avoids the fine distinction made in Nobel man, based
on the wording of subsection (b)(2), bet ween

nodi fication of the "rights" of a secured claim
hol der and nodification of the "secured claim"”
Subsection (b)(5), noreover, provides that its
provi sions control "notw thstandi ng paragraph (2) of
this subsection.”



Id. at 721 (citations omtted); see also In re Mirphy, 175 B.R
134 (Bankr. D. Mass. 1994) (adopting the MG egor analysis);
Brown v. Shorewood Fin., Inc. (In re Brown), 175 B.R 129
(Bankr D. Mass. 1994) (overruling secured creditors’ objection
to confirmati on where plan proposed to pay creditor beyond the
term of the plan, but in accordance with the terns and
conditions of the | oan docunents). W agree with and adopt the
anal yses contained in McG egor, Mirphy, and Brown.

Because the Debtors’ plan proposes to pay the secured
portion of Allied’s claim in full, in accordance with the
original provisions of the note and nortgage, the Objection of
Allied Group Mrtgage Conpany is OVERRULED, and the Plan is
confirmed as proposed.

Enter Judgnent consistent with this order.

Dat ed at Provi dence, Rhode Island, this 17th day
of October, 1996.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge



