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Heard on October 9, 1996, on the Plaintiff’s Mtion for
Summary Judgnment, and the Defendant’s Objection. The Plaintiff
contends that collateral estoppel, based upon a prior state court
trial and final judgnment, precludes further litigation of the
i ssues raised in the instant Conplaint, and that the Plaintiff is
entitled to summary judgnent on the issue of dischargeability,
under 11 U.S.C. § 523(a)(2)(A).' The Defendant argues: (1) that
a state court decision cannot be binding on this Court on the
i ssue of dischargeability of a debt under § 523; and (2) that we
follow those cases which hold that punitive danages nmay be
di scharged. As to all issues, we agree with the Plaintiff and
rule that the doctrine of collateral estoppel applies, that the
debt is nondi schargeable under 11 U S.C. § 523(a)(2)(A), and that
the award of punitive danages is |ikew se nondi schargeabl e under
§ 523(a)(6).

BACKGROUND

On March 31, 1989, dair Kuzniar contracted with David Keach

Y At oral argunment, the Plaintiff withdrew the part of her
Conpl aint alleging that the debt be decl ared nondi schargeabl e
under 11 U.S.C. 8§ 523(a)(2)(B). The State Court judgnent also
includes an award of punitive damges which the Plaintiff
contends is nondi schargeable under 11 U S.C. 8§ 523(a)(6), but
the instant conplaint does not include such a claim W wll
treat the Plaintiff’s argunent as a nmotion to anmend the
conplaint to include a claim for punitive damages under 11
U S.C 8 523(a)(6), and GRANT the same. See Fed. R Civ. P.
15(a).



to renodel her summer cottage into a year round house, and paid
him in excess of $70,000 on the project. When construction
design and defects becanme apparent, Kuzniar insisted on the
necessary corrections, and Keach responded by wal king off the
job. On August 1, 1990, Ms. Kuzniar comrenced an action in the
Kent County Superior Court, and after an eight day trial in
Septenmber 1995, the jury returned a verdict in her favor,
awar di ng conpensatory damages in the amount of $76, 000, statutory
interest, and punitive damages of $30, 000. The jury was
instructed by the trial judge that if Keach m srepresented his
| evel of expertise, and if he effectuated a “bait and swtch”
with respect to the witten contract, they were required to find
the Defendant |I|iable for deceptive trade practices. ( See
Plaintiff’s Menorandum in Support of Summary Judgnment, at 8).
The jury found that, in addition to breaching the contract and
the warranties thereunder, Keach did engage in unfair and
deceptive trade practices.

On Cctober 13, 1995, M. Keach filed a Chapter 7 bankruptcy
petition, and on Novenber 7, 1995, he appealed the jury verdict
to the Rhode Island Suprene Court. On August 8, 1996, the
Suprene Court dism ssed the appeal, for failure to prosecute.

DI SCUSSI ON

The Conpensatory Danage Awar d




It is clear that “collateral estoppel principles do indeed
apply in discharge exception proceedi ngs pursuant to 8 523(a).”

Grogan v. Garner, 498 U. S. 279, 284, n.11 (1991).

The principle of collateral est oppel , or issue
preclusion, bars relitigation of any factual or | egal
I ssue that was actually decided in previous litigation
“between the parties, whether on the same or a
different claim” . . . Wen there is an identity of
the parties in subsequent actions, a party nust
establish four essential elenments for a successful
application of issue preclusion to the l|ater action:

1. the issue sought to be precluded nust be the sane
as that involved in the prior action; 2. the issue nust
have been actually litigated; 3. the issue nust have
been determ ned by a valid and binding final judgnent;
and 4. the determ nation of the issue nust have been
essential to the judgment.

Gella v. Salem Five Cent Sav. Bank, 42 F.3d 26, 30 (1st Cir

1994). Section 523(a)(2)(A) exenpts from di scharge a debt “for

noney, property, services, or an extension, renewal, or
refinancing of credit to the extent obtained by . . . false
pretenses, a false representation, or actual fraud . . . .” 1In

determning the preclusive effect of a state court judgnent,
federal courts nmust, as a matter of full faith and credit, apply
the forumstate’'s law of collateral estoppel. In re MNallen, 62
F.3d 619 (4th Cir. 1995).

In Four Queens Enter., Inc. v. Forbes (In re Forbes), 191
B.R. 510 (Bankr. D.RI. 1996), we discussed the elenents

necessary to render a claim nondi schargeable under 11 U . S.C. 8§



523(a) (2) (A):

[T]he creditor must prove that: “(1) the debtor
obt ai ned property [or services] by neans of a know ngly
fal se representation or one made in reckl ess disregard
of its truthfulness; (2) the debtor intended to deceive
the creditor; (3) the creditor actually relied on the
m srepresentation. . . .” See Commerce Bank & Trust Co.
v. Burgess (In re Burgess), 955 F.2d 134, 140 (1st Cir.
1992). See also McCallion v. Lane (In re Lane), 937
F.2d 694 (1st Cir. 1991), aff’'d, 50 F.3d 1 (1st Cir.
1995); Springfield Inst. for Sav. v. Parker (In re
Parker), 59 B.R 721 (Bankr. D. Mss. 1986); Federa

Deposit Ins. Corp. v. Bonbard (In re Bonmbard), 59 B.R

952 (Bankr. D. Mass. 1986).

Very recently, the United States Suprene Court in
the case of Field v. Mans, _US , 116 S. C. 437
(1995), discussed reliance as follows: “8 523(a)(2)(A
requires justifiable, but not reasonable, reliance.”
(Enphasi s added.) Id. at 446. And, while the
reasonabl eness of the reliance is not irrelevant, “the
greater the distance between the reliance clainmd and
the limts of the reasonable, the greater the doubt
about the reliance in fact.” |Id. at 446. . . . The
Fiel d decision | essens the Plaintiff’s burden from what
it was previously. Additionally, the required el enents
need only be established by a preponderance of the
evidence -- not the prior <clear and convincing
st andard. Grogan v. Garner, 498 U S. 279 (1991);
Citibank, N.A v. Wllianms (In re Wllianms), 159 B.R
648, 660 (Bankr. D.R 1. 1993), remanded on other
grounds, 190 B.R 728 (D.R 1. 1996).

Forbes, 191 B.R at 516-517.

In the instant dispute, the Superior Court jury found that
t he Debtor engaged in unfair and deceptive trade practices, and
awar ded punitive damages. | n Rhode |Island, punitive damages “are
awar ded not to conpensate for injury or |oss, but to punish the

offender and to deter future m sconduct. Greater Providence



Deposit Corp. v. Jenison, 485 A 2d 1242, 1244 (R 1. 1984) (citing
Abbey Medi cal / Abbey Rents, Inc. v. Mgnacca, 471 A 2d 189, 195
(R 1. 1984); see also City of Newport v. Fact Concerts, Inc., 453
U.S. 247 (1981).” Geremia v. North Atlantic Fishing, Inc. (In re
Reposa), 171 B.R 722, 725 (Bankr. D.R 1. 1994). Punitive
damages may be awarded only when the party seeking them produces
"“evidence of such w | ful ness, recklessness or w ckedness on the
part of the party at fault, as anount[s] to crimnality, which
for the good of society and warning of the individual, ought to
be punished.”™ Mrin v. Aetna Cas. & Sur. Co., 478 A . 2d 964, 967
(R 1. 1984) (quoting Sherman v. MDernott, 329 A.2d 195, 196
(R 1. 1974)). The Keach jury found that his conduct was
fraudulent in that he nmade intentional m srepresentations upon
which the Plaintiff reasonably relied, to her detriment.? W find
that the four elenents of collateral estoppel delineated in
Gella, 42 F.3d at 30, are present here, and based upon the
st andards di scussed above we concl ude that the Defendant has had

his conplete day in court, and that the Plaintiff is entitled to

2 Wiile the jury used the standard of reasonable reliance,

that test requires a higher burden of proof for the Plaintiff
than the new justifiable reliance standard in a bankruptcy
cont ext. See Field v. Mans, 116 S. Ct. at 446; Forbes, 191
B.R at 517. Because the Plaintiff nmet her burden at the
hi gher standard, she would clearly satisfy the “justifiable
reliance” test to be applied here.



judgnment as a matter of |aw pursuant to 11 U . S.C. 8§ 523(a)(2)(A).

The Punitive Danage Award

We agree with the majority view that 8§ “523(a)(6) is the
appropriate vehicle for considering the dischargeability of a
puni tive damage award, and that 8 523(a)(6)'s discharge exception
does enconpass liability for punitive damges. See Placer U S.,
Inc. v. Dahlstrom(In re Dahlstrom), 129 B.R 240, 244-45 (Bankr.
D. Utah 1991) (extensively collecting authorities).” Hallum v.
Reynol ds- Marshall (In re Reynolds-Marshall), 145 B.R 1, 2
(Bankr. D. Me. 1992), aff’'d, 162 B.R 51 (D. Me. 1993). Section
523(a)(6) states that debts incurred “by wllful and malicious
injury” to another are nondi schargeabl e.

The exception is nmeasured by the nature of the act,

i.e., whether it was one which caused wllful and
mal i ci ous injuries. Al | liabilities resulting
therefrom are nondi schargeable. One liability is
limted to actual conpensation . . . . But for this

type of conduct, yet another liability may be incurred
if the jury under proper instructions sees fit to award
it. That i1s for punitive damages. Both types of
liability are within the statute as "liabilities" for
"Willful or malicious injuries to the person or
property of another.”
Moraes v. Adans (In re Adans), 761 F.2d 1422, 1427-28 (9th Cir
1985); see al so Reynolds-Marshall, 145 B.R at 2. Based on the
record of the State Court proceedings, and as we are bound to
apply the bankruptcy law in light of that record, it is ORDERED

that the jury award of punitive damages in the amount of $30, 000



i s al so nondi schar geabl e.
Ent er Judgnment consistent with this opinion.
Dat ed at Provi dence, Rhode Island, this 19t h day of
Novenber, 1996.
/s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge




