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Heard on the United States Trustee’'s Mdtion to Dismss the
above captioned Chapter 7 case, pursuant to 11 U S.C. § 707(b),
whi ch provi des:

After notice and a hearing, the court, on its own

notion or on a nmotion by the United States Trustee .

. may dismss a case filed by an individual debtor

under this chapter whose debts are primarily consuner

debts if it finds that the granting of relief would be

a substantial abuse of the provisions of this Chapter.

There shall be a presunption in favor of granting the
relief requested by the debtor.
Based upon the entire record, including the follow ng discussion,
as well as our understanding of what Congress intended by its
enactment of this section, the Mdtion to Dism ss is GRANTED.

BACKGROUND

On Novenber 29, 1995, Peter Haffner filed a voluntary
Chapter 7 petition listing $25,443 in unsecured, non-priority
creditors, alnmost all of which is consumer debt. The Debtor’s
schedul es of income and expenses, | and J respectively, as filed
di scl osed net nonthly income of $2,503,' and expenses of $1, 500.

Since the filing, M. Haffner has reaffirmed debts in the total

amount of $21,460, with the following creditors:? (1) Kay

! This was based on a gross annual incone of $40,000. At

t he hearing, however, the Debtor testified that his annual
sal ary is now $44, 000.

2 Many of these debts were incurred within 90 days of
bankruptcy, including the Debtor’s wedding and wedding trip



Jewel ers $2,428; (2) Sears $1,500; (3) Anmerican Express $2,000;
(4) Norwest Financial $1,170; (5) Filenes $1,027; (6) Jordan
Marsh $304; (7) Lechnere $1,352; and (8) GVAC $11,680 (secured).

On January 29, 1996, the Debtor anended Schedule J,
increasing his nonthly expenses to $2,824, explaining that the
original schedule did not include obligations incurred as a
result of his getting married just prior to the bankruptcy
filing. The Debtor testified that shortly before the weddi ng he
delivered the conpleted petition and schedules to his attorney,
with the intention of updating the figures after the wedding
trip. He testified, however, that “he ran out of tine,” and the
petition was filed in its original form uncorrected. M.
Haffner adds that he has taken on the responsibility of
supporting his wife’'s two sons, one of whom has “special needs.”

On February 12, 1996, unaware of the amended schedul es,?® the
U.S. Trustee noved for dism ssal of this Chapter 7 case, pursuant
to 11 U.S.C. 8§ 707(b). After reviewing the Debtor’s anended
schedul es, and notw thstanding the changes, the U S. Trustee

presses the nmotion for dism ssal, on the ground that the expense

expenses, gifts, and golf cl ubs.

® The Debtor neglected to serve the U.S. Trustee with a
copy of his anended Schedul e J.



figures are inflated and include nmany obligations that are the
responsibility of M. Haffner’s non-debtor spouse.* There is no
evi dence that the Debtor has adopted his wife’'s children.

DI SCUSSI ON

4

The Debtor’s wi fe earns $38, 000 per year.



Section 707(b) was added to the Code as a part of the
Bankruptcy Anmendnments and Federal Judgeship Act of 1984. The
interpretation and application of this section has generated
consi derabl e di sagreenent and litigation el sewhere, but we have
not been called upon to formally consider the issue until now.®

In the First Circuit we find two bankruptcy court deci sions,
and they are in disagreenent -- In re Keniston, 85 B.R 202
(Bankr. D.N.H 1988), and In re Snow, 185 B.R 397 (Bankr. D
Mass. 1995). Judge Yakos, in Keniston, viewed § 707(b) as nerely
re-codifying prior bad faith Code references, i.e.

the dism ssal power under § 707(b) is not essentially

different from the established power of a bankruptcy

court to dismss a petition under any chapter of the

Bankruptcy Code that is filed with a |ack of good faith

or as an abuse of the process under 88 105(a) and

707(a) of the Code.

Keni ston, at 223, and he al so expressed constitutional concerns,

under the Equal Protection Clause, when “substantial abuse” is

linked with the debtor’s ability to pay creditors. |d. at 213.

® The closest we have previously cone to addressing this

issue was while sitting by designation in the District of
Col orado, in the context of a creditor’s notion to dism ss for
“cause” under 8 707(a). In denying the creditor’s request for
relief, we concluded that cause under 8§ 707(a) did not include
the debtor’s ability to repay his or her debts, because that
ground for dism ssal was contained in 8 707(b). First Trust
Co. v. Frisch (Inre Frisch), 76 B.R 801, 803 (Bankr. D. Colo.
1987) .



In Snow, Judge Hillman did not follow Keniston, but held

instead that “the debtor’s ability to make substantial paynents
on unsecured i ndebtedness sought to be discharged in the Chapter
7 case is to be considered by the court in making its findings
under 707(b).” 185 B.R at 401. In applying the totality of
circunstances test, and being fact specific, Judge Hillnman
followed the Sixth Circuit case In re Krohn, 886 F.2d 123 (6th
Cir. 1989), where the Court held:

Substanti al Abuse can be predicated upon either |ack of
honesty or want of need.

Among the factors to be considered in deciding
whet her a debtor is needy is his ability to repay his
debts out of future earnings. That factor al one may be
sufficient to warrant dism ssal. For exanple, a court
woul d not be justified in concluding that a debtor is
needy and worthy of discharge, where his disposable
income permts |iquidation of his consuner debts with
relative ease. O her factors relevant to need include
whet her the debtor enjoys a stable source of future
i ncome, whether he is eligible for adjustnment of his
debts through Chapter 13 of the Bankruptcy Code,
whet her there are state remedies with the potential to
ease his financial predicanment, the degree of relief
obt ai nabl e through private negotiations, and whether
his expenses can be reduced significantly wthout
depriving him of adequate food, clothing, shelter and
ot her necessities.

886 F.2d at 126; see also Snow, 185 B.R at 401; Geen v. Staples
(In re Geen), 934 F.2d 568 (4th Cir. 1991) (citing additiona

factors).



Being fact specific also, in this case we will use the
totality of circunstances test in analyzing the notion to dism ss
under 8 707(b). Applying that standard to the present facts, we
find that M. Haffner’s ability to liquidate his consuner debts,
with relative ease, is a mpjor factor in this case and is, alone,
sufficient to warrant dism ssal. See Krohn, 886 F.2d at 126.

We al so agree with the assignnment of the burden of proof as
set forth in Snow. Section 707(b) states that “[t]here is a
presunption in favor of granting the relief requested by the
debtor.” The novant has nmet the initial burden, and the presunp-
tion shifts “if the schedules indicate a debtor’s ability to nake
very substantial paynents on unsecured indebtedness.” 185 B.R
at 403. When this happens, the burden is with the debtor to
produce evidence of entitlenment to the relief sought. 1d.

In this case, as in nost instances where the debtor is
confronted with a 707(b) notion to dismss, the Court was
pronptly supplied with an allegedly nore accurate, or nore
carefully crafted version of the debtor’s expenses. We will

borrow Judge Hillnman’'s generous and tenperate comment® that we

® The predictability of debtors scrambling to distance

t hemsel ves from their original schedul es, once chall enged on
either 8 707(b), or on 8 524(c) (reaffirmation) grounds, is not
a pretty picture, and the transparency of the practice is also



must regard the anended schedule “as Debtor’s nost deterni ned
effort to reduce the anmobunt of excess incone.” Snow, 185 B.R at
399. By anending Schedule J, M. Haffner seeks to increase his
expenses by $1,384, thereby reducing his income to a negative
$321 per nonth. After hearing, we find that in addition to
inflating his own expenses, the Debtor now includes expenses that
are either the responsibility of his non-debtor wife or are joint

obl i gations at best, and are excessive, as well.

di st ur bi ng.



The U.S. Trustee also urges that we apply In re Strong, 84
B.R. 541 (Bankr. N.D. Ind. 1988), to include the non-debtor
spouse’s incone of $38,000 per year in the analysis. In this
case, we are not required to, and therefore decline to rule on
t hat request. | nstead, in these calculations we will consider
only the Debtor’s inconme, and adjust only his figures to resolve
this dispute. To begin with, in his amended schedul es t he Debt or
has added a $284 per nonth expense for a Vol vo autonobil e owned
and used by his wfe. This item is rejected, as is Ms.
Haf fner’s auto insurance expense of $120 per nonth. The hone
mai nt enance item of $40 per nonth is deleted because: (1) the
Debt or does not own a honme; and (2) this item is otherw se
unsupported. The Debtor lists $180 per nonth for tel ephone, but
conceded on cross-exam nation that his wife's son incurred many
of the telephone charges, using 900 nunbers. He al so believes
that this activity has been stopped or curtailed. At best this
is a joint expense, and based on the Debtor’s testinony that he
is attenpting to reduce the item we find that his fair share of
t he tel ephone expense is $40 per nonth. Expenses for food, rent,
utilities and heat, totaling $1,350, should be born equally by
t he Debtor and his non-debtor spouse. We make this ruling in

light of Ms. Haffner’s annual incone of $38,000, and the fact



that her two dependent children live with the Debtor. Thi s
all ocation is nore than generous to the Debtor. Wth these
adj ustments for reasonabl eness ($1,259), the Debtor’s expenses
are reduced to $1,565, |eaving nonthly excess income of $938.°

Based on these nunbers, the Debtor is easily able to fund a
Chapter 13 plan for $785 per nonth, which would pay 100% to
unsecured creditors in three years. It would be a bonanza to the
credit community if all Debtors were as capable of paying their
bills as is M. Haffner.

The Debtor did submt evidence of a nedical ailnment and
suggests that he is deserving of special consideration, but
admtted that his respiratory problem does not cause himto niss
much time from work. We find, based on the Debtor’s present
condition, that his illness is neither unique nor disabling. |If
his nmedical condition does becone a factor, this Order is subject
to nodification.

Based on the foregoing discussion we find that the Debtor is
eligible for Chapter 13 relief, that he has a stable source of
income with which to fund a plan, and that granting this Debtor

relief wunder Chapter 7 would anpunt to substantial abuse.

" And this figure does not take into account an additi onal

$4, 000 i n annual income, which the Debtor disclosed at trial.



Accordingly, the United States Trustee's Mtion to Dismss is
GRANTED.
Enter Judgnent consistent with this opinion.
Dat ed at Provi dence, Rhode Island, this 22nd day of
July, 1996.
/sl Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge




