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Heard on Rhode |Island Depositors Econonic Protection
Corporation’s (DEPCO) Mdtion for Reconsideration and Relief
from an Order which authorized the Trustee to re-notice
creditors and extended the deadline to file proofs of claim

Two issues are presented: (1) whether there is authority to
extend the clains bar date in Chapter 7 cases; and (2) whether
Washi ngton Trust’s Motion for Relief from Stay constitutes an
i nformal proof of claimwhich saves it from being tinme-barred.

The Mdtion for Reconsideration is granted, but upon
consideration of both issues, the relief sought therein by
DEPCO i s DENI ED.

TRAVEL

On Novenber 20, 1995, Stanley Hall filed a voluntary
Chapter 7 petition listing thirteen creditors, including DEPCO
and Washi ngton Trust Conpany. On June 4, 1997, Washington
Trust filed a Motion for Relief from Stay, alleging a debt of
$207, 304 and the value of its collateral between $100, 000 and
$150, 000. On the sane day, the Court issued a notice advising
creditors that this was an asset case and setting a new cl ai ns
bar date of Septenmber 3, 1997. On June 19, 1997, Washi ngton
Trust’s Motion for Relief fromstay was granted, and one nonth

| ater DEPCO filed a proof of claimin the anount of $177, 359.
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Only DEPCO s claimwas filed on tinme. Currently, the Trustee
has approxi mately $160, 000 on hand.

On Septenber 29, 1997, the Chapter 7 Trustee advised the
Court that although thirteen creditors were listed in the
petition, only one had filed a proof of claim The Trustee
sought instructions as to whether creditors should be given a
second notice of the existence of assets, and given additi onal
time within which to file clains. On Cctober 29, 1997, no
opposi tion having been filed, the Trustee was authorized to re-
notice this as an asset case. On October 17, 1997, while al
this was happeni ng, Washington Trust filed a deficiency claim
in the anmount of $113,587, and on Cctober 20, 1997, it filed a
notion for leave to file the claimout of tine, to which DEPCO
obj ect ed. On Novenber 3, 1997, we denied Washington Trust’s
Moti on as noot because the Trustee was expected to re-notice
creditors and to receive clainms under our (now questioned)
Oct ober 29, 1997 Order. DEPCO seeks reconsideration of that
Order, arguing that there is no authority for the Court to
allow the Trustee to re-notice creditors or to extend clains
bar dates in Chapter 7 cases. Washington Trust, acknow edgi ng
that it received “sone notice of the original bar date,” urges

that we treat its Mdtion for Relief from Stay as an i nfornmal
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proof of claim and to allow its October 17, 1997 filing as an

anended cl aim



DI SCUSSI ON

Deadlines for filing proofs of claimin Chapter 7 cases
are governed by Fed. R Bankr. P. 3002(c), and the grounds for
extension are set forth within the rule. Rul e 9006(b) (3),
which restricts the Court’s ability to enlarge Rule 3002(c)
deadl i nes, states that: “The court may enlarge the time for
taking actions wunder rules 1006(b)(2), 1017(e), 3002(c),
4003(b), 4004(a), 4007(c), 8002, and 9033, only to the extent
and under the conditions stated in those rules.” See Fed. R
Bankr. P. 9006(b)(3) (enphasis added); In re MA. P. Restaurant,
Inc., 191 B.R 519, 520 (Bankr. D.R 1. 1996); Silver City, Inc.
v. Forte (In re Forte), 146 B.R 592 (Bankr. D.R 1. 1992)
(hol ding that under Rule 9006(b)(3) the court |acks discretion
to extend the time to file conplaints to determ ne di scharge-
ability of debt under Rule 4007(c) after the expiration of the
deadl i ne). In this case Washington Trust received proper
notice of the clains bar date, and we agree with DEPCO s
argunment that there is no provision for extending the deadline

under Rule 3002(c).' Therefore, our October 29, 1997 O der

! W are not unmindful of the excusable neglect exception

for late filed clains as enunciated in Pioneer Inv. Serv. Co.
v. Brunswi ck Assoc. Ltd. Partnership, 507 U S. 380 (1993).
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extendi ng the deadline to file clains was unauthorized, and it
is VACATED. R I. LBR 9013-2(a).

Having said that, the remmining question is whether
Washi ngton Trust’s Motion for Relief from Stay may be treated
as an informal proof of claimthat was timely filed. |In 1984
we stated that: “The single exception to what nost courts,
including this one, view as an absolute statute of limtations,
is where sonme informal proof of claim manifests on the
“judicial record the existence, nature, and anount of the
claim which may thereafter be ‘anmended’ by a formal proof of
claim” In re Thornlinb, 37 B.R 874, 875 (Bankr. D. R I.
1984). On this subject, the First Circuit has held that:

[[]n order to "fairly alert” the debtor estate, a POC

[proof of <clainl need only "provide[ ] adequate

notice of the existence, nature, and anmount of the

claimas well as the creditor's intent to hold the
estate liable." Unioil, Inc. v. HE Elledge (In re

Unioil, Inc.), 962 F.2d 988, 992 (10th Cir.1992).

Gens v. Resolution Trust Corp., 112 F.3d 569, 575 (1st Cir.
1997), cert. denied 118 S.Ct. 335 (1997). The Court also

stated that the amendment nust not result in unfair prejudice

to unsecured creditors, and that “sonmething nore than nere

However, that ruling was |imted to clains filed in Chapter 11
cases and does not apply in Chapter 7. See id. at 389.



creditor disappointnment is required to preclude amendnent.”
I d.

It has also been held that notions seeking relief from
stay constitute informal proofs of claimif the docunment alerts
the court to the existence, nature and anmount of the claim and
makes clear the claimant's intent to hold the debtor |iable.

See In re Charter Co., 876 F.2d 861, 863-64 (11'" Cir. 1989);
In re Veilleux, 140 B.R 28 (Bankr. D. Conn. 1992). Washi ngton

Trust’s Motion for Relief from Stay neets these requirenents
and does not cause unfair prejudice to unsecured creditors.
The Modtion states that the Debtor is in default under two
prom ssory notes and owes WAshington Trust $191, 985 under one
note and $15, 319 under the second note. The pl eading also
al l eges that the value of the collateral is between $100, 000
and $150, 000, and requests |leave to foreclose on the coll ateral
securing the debt. By any reasonabl e deduction, it nust be
concluded that Washington Trust, which is owed in excess of
$207, 000, would end up after foreclosure with a deficiency of
anywhere from $57, 000 to $107, 000.

Accordingly, we conclude that Washington Trust’s Motion

for Relief from Stay easily constitutes an informal proof of



claimon the judicial record, tinely filed on Cctober 17, 1997,
and that Claimnunber 2 is a proper anmendnent thereof.

Dat ed at Provi dence, Rhode Island, this 12t h day
of March, 1998.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge



