UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:

DAVID M GREGO RE : BK No. 95-12233
Debt or Chapter 7

- - - - - - - - - - - - - - - - - - X

TI TLE: In re Gregoire

Cl TATI ON:

OPI NI ON AND ORDER SUSTAI NI NG TRUSTEE’ S
OBJECTI ON TO DEBTOR' S CLAI M OF EXEMPTI ON

Heard on January 8, 10, and 21, 1997 on: (1) the Trustee’s
Motion to Vacate an endorsenent Order granting the Debtor’s
Motion to Amend Schedules B and C;, and (2) the Trustee’'s
Obj ection to the Debtor’s claim of exenption. The Trustee
contends: (1) that the Debtor’s attenpt to exenpt the proceeds
of a $35,000 personal injury settlenent is time barred; and (2)
that the Debtor and his attorney acted in bad faith by failing
and/or refusing to provide the Trustee information regarding
the claim and by attenpting to inproperly classify the asset
as a (fully exenpt) wor ker’ s conpensati on claim
Alternatively, the Trustee argues that none of the settlenent

proceeds are on account of personal bodily injury, not
including pain and suffering or conpensation for actual

pecuniary loss” under 11 U S.C. § 522(d)(11)(E).



Upon consideration, we adopt all of the Trustee’'s
argunents and reject all of the Debtor’s argunents.
Accordingly, for the reasons stated below, the Order granting
the Debtor’s Mdtion to Amend Schedule C is VACATED, and the
Debtor’s claim of exenption of the personal injury settlenent
proceeds i s DENI ED

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

On February 7, 1995, while working as a fork lift operator
for Osram Sylvania, Inc., David Gegoire was injured. A
tractor trailer truck owned and operated by an enployee of
Dani s Transport Corporation struck the fork lift, knocking M.
Gregoire to the ground, causing various personal injuries.
Gregoire retained Paul A d diveira, Esq., as his personal
injury lawer, and d Oiveira comenced two actions -- a
wor ker’s conpensation claim against the Debtor’s enployer,
Osram Sylvania, and a third-party personal injury action
agai nst Danis Transport. Gregoire was unable to work for
several nmonths and began to have financial difficulties, so in
the summer of 1995, M. d Oiveira referred Gegoire to
bankruptcy counsel, Russell Raskin, Esq.

On July 28, 1995, M. Raskin met with Gegoire, and on

Septenmber 11, 1995, filed the instant Chapter 7 petition. 1In



Schedule C, the Debtor clained, inter alia, the follow ng

exenpti on:
E;g%giégigﬁ:of Property Value of Claimed
Specify law providing each Current market value
of property
exemption Without deducting
exemption

WORKER®S COMPENSATION CLAIM AGAINST DANIS TRANPORT
[sic]

Debtor’s interest: Unknown Value exempt:
Unknown Law: to
the extent of value

Attorney Raskin testified that he did not
know at the tine he filed the bankruptcy
petition that the worker’s conpensation
cl aim had been settled, and that what the
Debtor really had was a third-party
per sonal injury claim against Dani s
Transport.? M. Raskin also testified

that in Septenmber 1995 he did not

! Classification of a claim as a worker’s conpensation

claim as opposed to a personal injury claim produces very
different results. A debtor’s right to receive “a disability,
i1l ness, or unenploynent benefit” is fully exenpt, while in the
negl i gence action a maxi mum of only $15, 000 may be exenpt from
a paynment “on account of personal bodily injury, not including
pain and suffering or conpensation for actual pecuniary |o0ss.”
(Enmphasi s added.) Conpare 11 U S.C. 8§ 522(d)(10)(C) with 11
U S C 8 522(d)(11)(D). Indeed, in nmany negligence recoveries
for personal injury, none of the proceeds are exenpt -- a fact
wel I known in the bankruptcy | egal conmmunity.



appreci ate or understand the difference,
in a bankruptcy context, between a
wor ker’ s conpensation claimand a third-
party personal injury claim -- a
representation we find very difficult to
accept, given counsel’s expertise and
experience before this Court.
On Novenber 3, 1995, at the Section
341 neeting t he Trust ee qui ckly
di scovered the true nature of the
Debtor’s pending claim -- i.e., a
personal injury cause of action arising
out of the negligence of a third party --
Danis Transport. It 1is absolutely
uncontrovertible that at the concl usion
of the 8 341 neeting on Novenber 3, 1995,
M. Raskin was fully cognizant of the
exi stence and significance of the third-
party personal injury cause of action.
Yet, he did nothing to correct the
m sl eadi ng i nformati on in Schedul es B and

C until nore than one year later, on
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Novenber 14, 1996, when he filed a Mtion
to Amend. It is what transpired during
the intervening year that is the basis
for the Trustee's success in this
di spute.

Shortly after the Section 341
nmeeting on Novenber 9, 1995, the Trustee
wote to the Debtor’s personal injury
attorney, M. d diveira, asking himto
report the status of the personal injury
claim See Trustee's Exhibit 2. Getting
no response, the Trustee sent three
addi ti onal letters seeking the sane
i nformation, see Trustee's Exhibits 4, 7,
and 9. The only response he received was
a telephone call from M. d diveira's
paral egal assistant, who was unable to
furni sh adequate information about the
claim M. dOdiveira testified, and we
bel i eve, that he spoke with M. Raskin
after receiving each of the Trustee’'s

requests, and was assured that *“he
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2

fact that

(Raskin) would take care of the matter.”
M. Raskin confirnmed that he gave these
assurances to d’diveira and, admttedly,
did not cont act or furnish any
information to the Trustee, as proni sed.
Finally, frustrated by what he
(correctly) percei ved as bei ng
“stonewal | ed,” the Trustee on March 8,
1996, filed a Motion for Order in Aid of
Adm nistration, asking the Court to
conpel ddiveira to produce t he
i nformation requested. See Docket #7.
On March 21, 1996, the same date the
Trustee’s notion was granted, M. Raskin
finally f orwar ded t he her et of ore
undi scl osed information to the Trustee.
See March 19, 1996 Raskin letter, Docket
#10. 7 Satisfied that the failure to

provi de the requested information was not

on February 8, 1996, the Debtor had

Among the information received by the Trustee was the

tentatively

settled the personal injury action for $35,000. See Trustee’'s

Exhi bit 8.



the fault of Attorney d Oiveira, the
Trustee filed an application to enploy
hi m as special counsel to conclude the
settl ement of the personal injury claim
and on August 15, 1996, a Mdtion to
Conmpronmise the claim for $35, 000 was
filed. On Cctober 2, 1996, t he
settl ement was approved and the Debtor
was ordered to file “anended Schedul es B

and C within 10 days.” See Endorsenent

Order dated October 2, 1996, Docket # 13
(enphasi s added). It was not until
forty-three days later, on Novenber 14,
1996, that M. Raskin filed a Mdtion to
Amend, and where for the first tine,
amended Schedule B lists the personal
injury claim against “Danis Tranport”
[sic] with a value of $35, 000. In his
Schedul e C the Debtor clainms $16, 348 of
the settlenent as exenpt under 11 U. S.C.
88 522(d)(11)(D) and (d)(5). On Novenber
18, 1996, through clerical inadvertence,
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the Motion to Anend was granted. This is
the Order the Trustee w shes to have

vacat ed,



(1) on the ground that he was not all owed
a reasonable tine within which to object,
and (2) that based on the facts and the
| aw the Debtor is not entitled to the
exenpti on, anyway.

Rhode Island Local Bankr. R 10(c)
allows a ten day objection period.® The
Trustee’s objection was tinely filed,
within five days, but through no fault of
his own, he ran afoul of this Court’s
practice to adm ni stratively gr ant
notions to anmend soon after they are
filed, and to treat any subsequently
filed objection as a nmotion to vacate.

In the circunstances, the November 18,
1996 endor senent order is VACATED

pursuant to R 1. Local Bankr. R 10, and

® R 1. Local Bankr. R 10(c) states:

(c) Wthin ten (10) days after service (twenty (20)
days for the U S. Governnent officers and agencies
thereof), any party against whom a “pleading” is
filed, or any other party to the action who objects
to the relief sought therein, shall serve and file an
obj ection to that pleading.



we consider the merits of the nmpbtion to
anmend.

THE MERI TS

Under Federal Rule of Bankruptcy
Procedure 1009, a debtor may anend a
voluntary petition as a matter of course
any tinme before the case is closed. See
In re Yoni kus, 996 F.2d 866, 871-72 (7th

Cr. 1993); Lucius v. MLenore, 741 F.2d
125, 126 (6th Cir. 1984). “This |anguage
conports with t he wel | - est abl i shed
principle that exenptions should be
|l iberally construed in furtherance of the
debtor's right to a ‘fresh start,’ see In
re Magal | anes, 96 B.R 253, 256 (9th Cir.
BAP 1988); In re Corbi, 149 B.R 325, 329
(Bankr. E.D.N Y. 1993), and absent bad
faith or prejudice to creditors, courts
have little or no discretion to deny
| eave to amend a claimof exenption.” In

re St. Angelo, 189 B.R 24, 26 (Bankr.
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D.R 1. 1995). However, a debtor nust
meet “the first i ndi spensabl e
precondition to a wvalid «claim of
exenpti ons: a timely claim of
exenptions.” Petit v. Fessenden (In re

Petit), 80 F.3d 29, 32 (1st Cir. 1996).

In Petit the debtor filed her
statement of affairs and schedul es,
i ncl uding Schedule C, Property C ained as
Exenpt, beyond the deadline inposed by
Fed. R Bankr. P. 1007(c),* claimng as
exenpt the entire proceeds of a | awsuit
pendi ng agai nst Key Bank, with an all eged
estimated value of $25 nillion. The Court
held that untinmely exenption clains are
not entitled to automatic all owance under
Fed. R Bankr. P. 4003(a), which allows

the exenption if it is not tinmely

4 Under this Rule, a debtor nust file all schedul es
“Within 15 days after entry of the order of relief.”
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controverted. Petit 80 F.3d at 32-33.
The Petit Court also held that the
debtor’s exenption claim was untinely
because it was not filed “within 15 days
after entry of the order of relief” as
required by Fed R Bankr. P. 1007(c).
| d. And finally, the Court noted that
t he debtor conpounded her problens by
failing to conply with a bankruptcy court
order requiring the filing of al
schedul es twenty-eight days after the
expiration of the original fifteen day
period prescribed by Rule 1007. | d.
VWhile the facts in the instant dispute
are not identical to those in Petit, that
case is instructional and supports the
resul t.

In this case, Schedules B and C were
I naccurate and m sleading from the tine
the petition was filed, Debtor’s counsel

was aware of the inaccuracy as early as
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November 3, 1995, but did nothing to
correct the problemfor over a year. In
addition to inmproperly describing and
scheduling the asset in question, the
Debt or failed to list any statutory
basis for the clainmed exenption. Section
521 of the Bankruptcy Code places an
affirmative duty on the Debtor to

schedul e assets and liabilities. See 11

U.S.C. § 521(1).

Debtor’s counsel has m ssed the mark
both as to the letter and spirit of these
requi rements, and nade things worse by
failing to wupdate and correct the
schedul es when the errors and om ssions
became undeni ably obvious at the § 341
meet i ng. See Kelly v. Gaguere (In re
G guere), 165 B.R 531, 536 (Bankr.
D.R 1. 1994) (debtor’s attorney has a
continuing obligation to update schedul es
once new i nformati on beconmes avail abl e);
Fed. R Bankr. P. 1007(h) (requiring a
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debt or who acquires or becones entitled
to acquire any interest in property as
provi ded by Code Section 541(a)(5) to

file supplenmental schedules and to claim

any exenptions within ten days). The
final straw in t he pattern of
nondi sclosure in this <case 1is the

Debtor’s disregard of our Cctober 2, 1996
Order requiring anmended Schedul es B and
C within ten days.®> The Debtor’s claim
of exenption is clearly untinely, see
Petit, 80 F.3d at 33, and based upon the
totality of circunstances, the Debtor’s
request to amend Schedule C is DENIED.°®

The amendment to Schedule B properly

® There is no issue as to the Debtor’s receipt of this

Or der.
® Although it has not been argued on the Debtor’s behal f,

we will touch the base with the comment “that the acts or
onmi ssions of counsel are visited upon the client” and that

while this rule, applied inflexibly, produces results that are
at times unpal atable, no other approach would be as workabl e.
United States v. One Lot of $25,721.00, 938 F.2d 1417, 1422
(1st Cir. 1991); see also Link v. Wabash 370 U S. 626 (1962).
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describes, for the first time, the asset
In question, so the Mdtion to Anmend
Schedul e B i s GRANTED

For possi bl e appell ate purposes, and
in the event the clained exenption is
found to have been tinely filed by the
reviewi ng court, we also conclude that
none of the $35,000 settlenment proceeds

are on account of personal bodily
I njury, not including pain and suffering
or conpensation for actual pecuniary
| oss” under 11 U. S.C. 8§ 522(d)(11)(D)
The | egislative history explains that:
Thi s provision in subparagraph
(D)(11) is designed to cover
payments in conpensation of
actual bodily injury, such as
loss of a linmb, and is not
i nt ended to i ncl ude t he
attendant costs that acconpany

such a loss, such as nedical

paynments, pain and suffering,
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or loss of earnings. Those

itens are handl ed separately by

the bill.
H R No. 95-595, 95th Cong. 1st Sess.
361-62 (1977), U.S. Code Cong. & Admin.
News 1978, pp. 5787, 6318. \While neither
the statute nor its legislative history
are noteworthy for clarity, it appears
that the exenption is linted to paynents
made specifically to conpensate for
per manent injuries suffered by the
debtor, see In re Marcus, 172 B.R 502
(Bankr. D. Conn. 1994), and while the
Trustee has the burden of proving that
exenptions are not properly clainmed, the
initial burden is with the Debtor to
establish that the exenption, as clained,
is of the type covered by the statute.
Fed. R Bankr. P. 4003(c).

Wth that hurdle in mnd, the Debtor
points to an MRl report dated April 20,

1995, which states that the Debtor has
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“[minimal right sided disc bulge at L4-
5" d diveira Exhibit B. I n
opposition, the Trustee offered a letter
from the Debtor’s treating physician,
St ephan Deutsch, MD., who says: “1
woul d interpret the MRl as negative. |
find no evidence of a herniated disc or
any evidence of spinal stenosis.”

Trustee’s Exhibit #17. The only other
evidence as to permanency’ was the
Debtor’s testinmony that he “still has
synptonms from the accident,” that *“he
cannot tie his shoes on sone days,” that
at certain tines “he does not have ful

range of notion,” and that sonmetinmes he
“does not sleep good.” Dr. Deutsch does
not suggest the presence of permanent
injury, and in fact interprets the MR as

negative. The Debtor eventually returned

! Attorney d Oiveira began testifying as to the

per manency of the Debtor’s injuries, however, after objection
and upon reconsideration, all of Attorney d diveira's
testinony concerning permanency was stricken as inconpetent.
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to work, and there is nothing before us
to show that the payment is for anything
ot her than pain and suffering and act ual
pecuniary loss, i.e., |lost wages. Those
items clearly are not exenpt. See 11
U.S.C. § 522(d)(11)(D).

Based on the entire record, we
conclude that the Trustee has sustained
hi s burden of show ng that the Debtor is

not entitled to the exenption as clai ned.

Enter Judgnent consistent with this
opi ni on.

Dated at Providence, Rhode |sl and,

this 29t h day of
May, 1997.
/sl
Arthur N. Votol ato
Arthur N. Votol ato
u. S.

Bankruptcy Judge
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