
UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF RHODE ISLAND
- - - - - - - - - - - - - - - - - -x

In re: :

UTGR, INC., d/b/a TWIN RIVER, et al: BK No. 09-12418
Debtors   Chapter 11

- - - - - - - - - - - - - - - - - -x

ORDER DIRECTING DEBTORS TO FILE STATUS REPORT

Beginning in late 2010, and thereafter, the professionals

filed their Applications for Final Compensation for services

rendered in these cases, and a hearing on the applications was held

on March 22, 2011.  On May 23, 2011, the Debtors filed a Motion for

Entry of Final Decree, stating that the Plan of Reorganization had

been fully consummated (except for decision on the professional

fees), and that the claims reconciliation process was complete.

While these two motions were under advisement and being considered

by the Court, several reports concerning the Debtors appeared in

The Providence Journal raising issues previously unknown to this

Court, but which are clearly of interest as to what is left to be

accomplished in these cases, including the Debtors’ often stated

completion of their goals and initiatives.  Because such reports

are coming to the Court’s attention only through non-judicial

sources,1 which are attached as Exhibit A (April 20, 2011); Exhibit

1  E.g., Michael P. McKinney and Katherine Gregg, Vote
requested on table games, The Providence Journal, Apr. 20, 2011 at
A1; Katherine Gregg, Narragansett Tribe questions plan for Twin
River, The Providence Journal, Apr. 29, 2011 at A1; Katherine
Gregg, Twin River pushes for gambling referendum, The Providence
Journal, May 26, 2011 at A1.  The Court takes judicial notice of
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B (April 29, 2011); Exhibit C (May 26, 2011), ordinary prudence

calls for a closer look at references to possible conflict(s) of

interest, and the Debtors’ and the Rhode Island Department of

Business Regulation’s reluctance to disclose ownership interests

and/or possible conflicts that were not addressed during the pre-

confirmation part of the case.

Because these issues are not being brought to the Court’s

attention through traditional channels (i.e., from the Debtors),2

the Court shall temporarily withhold entry of Final Decree and will

not rule on any pending applications or motion(s) until the

following issues are addressed:

A.  Any actual or apparent “conflict[s] of interest” discussed

in Exhibit B, the published report dated April 29, 2011, including 

the present status of such issues.

B.  The Debtors’ new need for table games as a condition of

their future viability.  This did not appear to concern the Debtors

these published reports, which are attached and made a part of this
Decision.  Fed. R. Evid. 201.  See Bell Atlantic Corp. v. Twombly,
550 U.S. 544,569, n.13 (2007) “District Court was entitled to take
notice of the full contents of the published [newspaper] articles
referred to in the complaint.”)

2  “It is appropriate [and perhaps now necessary] to remind
counsel that they have a continuing duty to inform the Court of any
development which may conceivably affect the outcome of the
litigation.” Board of License Commissioners of Tiverton v. Pastore,
469 U.S. 238,240 (1985)(citations and internal quotation marks
omitted). 
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who, at the March 22 hearing or at any other pre-confirmation time,

suggested simplistically that the Debtors’ huge reduction of their

secured debt as part of the reorganization will assure their

ability to meet and handle any threat of competition by neighboring

gaming facilities. 

C.  Clarification of the Debtors’ now conflicting assessments 

of their prospects going forward, i.e., the assurances offered to

the Court on March 22, 2011, by the Debtors’ General Counsel and

Vice President, Craig Eaton.3  Compare Eaton’s testimony with the

Debtors’ public statement made less than one month later,

describing their present situation as “desperate.”  E.g., Ex. A,

“Twin River’s owners contend the ability to offer traditional

casino fare, such as blackjack, is the slot parlor’s only hope of

remaining competitive if Massachusetts enters the casino and slot

business.” (Emphasis added.)  Ex. C, John Taylor, Chairman of the

Twin River Board of Directors told a Rhode Island legislative

committee, “The threats [of Massachusetts jumping into the gambling

3  Addressing the Court’s concern about the Debtors’ future
regarding prior cases in which overconfident talk was followed by
the post-confirmation debtor’s sudden failure, Mr. Eaton stated
that he was “very comfortable we’ll be a viable entity for a long
time,” (Hearing Transcript [Doc. No. 857] at 48:48 et seq.), based
on the Debtors’ reduction of their secured debt by nearly
$300,000,000, as part of the reorganization. Also, at the
conclusion of the Court’s colloquy with Eaton, Debtors’ local
counsel rose to assure the Court that a big difference between this
case and Almacs is that Twin River is strictly regulated.  In re
Almacs, 178 B.R. 598,603 (Bankr. D.R.I. 1993).        

3
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business with one or more resort-style casinos and slots at its

tracks] are significant and could be devastating.”

Most important to the Court in this inquiry is – when were Mr.

Taylor’s and his colleagues’ concerns known to the Debtors? 

Depending on the informational value of the report, and recognizing

that the Debtors have in fact achieved many of their stated

initiatives, the Court will decide whether to examine the entire

pre and post-confirmation proceeding(s), and to consider whether it

is necessary or appropriate to correct any rulings or approvals

that may have been entered improvidently. 

Throughout this case, the impression is that the Debtors have

kept the Court minimally informed, on a “need to know” basis, only

with “good news.”  The lengthy and wide-ranging hearing on final

fee applications reflects this Court’s ongoing concern that the

Debtors’ reluctance to share relevant information was effectively

precluding anyone from being adequately informed about their

condition and progress as the Chapter 11 case was proceeding.  The

April 29, 2011, article (Ex. B) speaks of a previously undisclosed

potential conflict of interest of one of the new owners of Twin

River.  The credible mention of a possible conflict of interest is

cause for this Court to hold things in abeyance while taking a look

at the Debtors’ present status, compared with their pre-

confirmation representations.  Whether real issues need to be

4
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addressed, or whether they are baseless rumors, deserves scrutiny,

at least.4  The culture of this case fits within the pattern of the

Debtors’ regularly scheduled series of omnibus hearings and reports

which featured boilerplate recitals of prior activities and canned

rhetoric, far over substance.  Throughout the travel of the case it

is apparent, especially in hindsight, that the information provided

in selective and conclusory fashion, and the way in which the Court

was “kept advised,” effectively avoided the element of meaningful

disclosure required and expected in all judicial proceedings.  For

anyone already critical of the process, this case will not reduce

skepticism. 

Finally, given the skill level and experience of the

professionals involved, they are all charged with knowing that they

had available the well-established practice of keeping the Court

reasonably informed through in camera communications, while

protecting sensitive and/or confidential information.  None was

offered or ever suggested here.  See Kerr v. United States District

Court, 426 U.S. 394,405 (1976) (In camera review of documents “is

a relatively costless and eminently worthwhile method” to resolve

issues of non-disclosure.)  Since the Debtors have chosen to

4  On May 5, 2011, the Court requested from the Rhode Island
Department of Business Regulation, a copy of the letter upon which
Ex. B was based.  The Department has not responded, and the Court
is now expecting that issue to be addressed in the Debtors’ written
response on July 31, 2011.

5
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operate below the radar, they should now give meaningful and

concise responses to these questions.

Although the Court is mindful of the sua sponte nature of this

inquiry, it is what it is, and with no questions coming from any

other quarter, either insider or adversarial, this Court still has

the sometimes unpleasant obligation to ask questions, when no one

else does.  The Debtors shall file their response(s) on or before

July 31, 2011.

Entered as an Order of this Court.

Dated at Providence, Rhode Island, this   28th        day of

June, 2011.

                            
 Arthur N. Votolato
 U.S. Bankruptcy Court

Entered on docket: 6/28/11
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