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FOR THE DISTRICT OF RHODE ISLAND
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TITLE: In re Newport Creamery, Inc.

CITATION: 275 B.R. 179 (Bankr. D.R.I. 2002)

ORDER STRIKING NOTICE OF REMOVAL

Newberg, LP and Robert E. Swain wish to remove to this Court
a civil action pending against them in the Worcester County
Superior Court in Massachusetts. From the outset, the Court
questioned the efficacy of the removal, since the Applicants are
not seeking removal of the case to a federal court for the
“district and division” where the case is pending, see Fed. R.
Bankr. P. 9027(a) (1); 28 U.S.C. § 1452(a), but the filing was
accepted de bene on the Applicants’ representation that there was
ample case law supporting the filing in this Court. In hindsight,
that was a mistake. Upon reviewing the case law cited by the
Applicants, and after doing some of our own research, there 1is
neither statutory nor legal authority for the proposed removal.
Accordingly, the Application is DENIED, and the Clerk is ordered to
strike the pleading from the docket and to return the papers to the

Applicants.



BACKGROUND

Applicants are the defendants in a civil action brought
against them in the Worcester County Superior Court, Commonwealth
of Massachusetts, Docket No. 01-1596 B, entitled: Bergson Ice Cream
and Food Shops, Inc. vs. Newberg LP and Robert E. Swain. This is
an action to recover on the personal guarantee of Robert Swain, of
a promissory note given by Newberg LP to Bergson. The defendants
allege that the Massachusetts litigation touches and concerns
parties and assets common to the Rhode 1Island bankruptcy
proceedings, over which this Court would otherwise have
jurisdiction, and is therefore removable pursuant to Federal Rule
of Bankruptcy Procedure 9027. The only significant activity in the
state court action was on October 25, 2001, when a justice of the
Worcester County Superior Court enjoined the defendants from
transferring or encumbering assets. On November 8, 2001, the
defendants applied here for removal of the Worcester Superior Court
action to this Court, and for consolidation with the pending
bankruptcy proceedings here.

DISCUSSION

The statute under which the Applicants request removal says:

(a) A party may remove any claim or cause of action in
a civil action other than a proceeding before the United
States Tax Court or a civil action by a governmental unit
to enforce such governmental unit's police or regulatory
power, to the district court for the district where such



civil action 1is pending, 1if such district court has

jurisdiction of such claim or cause of action under

section 1334 of this title.
28 U.S.C. § 1452 (a) (emphasis added). Additionally, Federal Rule
of Bankruptcy Procedure 9027 provides:

(a) Notice of removal

(1) Where filed; form and content
A notice of removal shall be filed with the
clerk for the district and division within
which 1is located the state or federal court
where the civil action is pending.

Fed. R. Bankr. P. 9027(a) (1).

The Applicants have ignored the clear language of the statute
in trying to fit within the mechanics of the removal procedure.
The statute, which is unambiguous, requires the application for
removal to be filed with “the district court for the district where
[the] civil action is pending.” 28 U.S.C. § 1452. 1In this case the
District Court for the Western District of Massachusetts.

By itself, the statute is a sufficient procedural barrier to
the request, and the discussion should end here, but the Applicants
persist, arguing that the case law tells a different story. They
offer two cases, Cook v. Cook, 215 B.R. 975 (Bankr. E.D. Mich.
1997), and In re Aztec Industries, 84 B.R. 464 (Bankr. N.D. Ohio
1987), in support of the argument that removal need not be to the

District Court of the same district in which the state court case

was filed, but may be made directly to this Court. The proffered



cases do not stand for the premise being advocated by the
Applicants.

In Cook, 215 B.R. 975, the state action was filed in Tuscola
County, Michigan, against a person who had previously filed for
bankruptcy in the Bankruptcy Court for the Northern District of
California. The defendant tried to remove the case from the
Tuscola County Court to the Bankruptcy Court for the Eastern
Division of Michigan (the Bankruptcy Court in which the state
action had been filed). The Court in Cook discussed several issues
not raised by the parties, including whether it had jurisdiction
over the removed action because it involved property of the estate
which was under the exclusive Jjurisdiction of the California
bankruptcy court, pursuant to 28 U.S.C. § 1334 (e). The Court did
not suggest, however, that the application for removal could be
filed in the first instance in California. The Court instructed
the parties to file briefs addressing the jurisdictional issue, and
to provide legal authority regarding the transfer of wvenue to
California. After hearing additional argument, the Court in a
subsequent opinion granted the defendant’s motion for remand
because the removing party failed to demonstrate that the Michigan
bankruptcy court had jurisdiction to hear the removed case. See
Cook v. Cook, 220 B.R. 918 (Bankr. E.D. Mich. 1997). While the

Court recognized that following the removal statute would not get

4



the case to the California bankruptcy court, which appeared to have
exclusive jurisdiction, it did note that the party seeking removal
could always ask to have the California bankruptcy case transferred
to Michigan. Id. at 919-20. The bottom line, however, 1is that
this opinion does not stand for the proposition that a case can be
removed to a bankruptcy court not 1lying in the district and
division where the state court action is pending.

The fact pattern in Aztec Industries, 84 B.R. 464, is quite
similar to that in Cook, supra. Aztec Industries was the plaintiff
in a state action that had been commenced in the Court of Common
Pleas, Allen County, Ohio. Subsequently, Aztec filed for bankruptcy
in the Northern District of Oklahoma. Wishing to consolidate the
matters, Aztec moved for removal of the state action to the
Bankruptcy Court for the Northern District of Ohio (the district
which encompasses Allen County, where the state case had been
filed), and subsequently moved to transfer the case to the
Bankruptcy Court in Oklahoma where their bankruptcy case was
pending. The issue in Aztec Industries was whether Aztec could
bypass the district court and file its motion for removal directly
with the bankruptcy court. Citing reasons of efficiency, as well
as the existence of a standing order by the District Court for the
Northern District of Ohio mandating referral of all bankruptcy

cases to the bankruptcy court for that District, the court allowed



removal and transferred the case to Oklahoma. Again, Aztec does
not say or suggest that the pending state court case could have
been removed from the State Court in Ohio to the Bankruptcy Court
in Oklahoma.

Applicants provide no helpful authority to support their
removal request, and the cases they do cite are so inapposite that
their wuse 1in these circumstances is probably sanctionable.
Accordingly, the Application for Removal, Docket No. 388, 1is
stricken, and the Clerk is ordered to return the original papers to
the Applicants.®

Dated at Providence, Rhode Island, this 15¢th day of
February, 2002.

/s/ Arthur N. Votolato

Arthur N. Votolato
U.S. Bankruptcy Judge

! While this matter was under advisement, Bergson Ice Cream,

the plaintiff in the State Court action, filed an objection to
removal on the ground that the request is untimely. As this
objection is now moot, it too is stricken and should be returned to
Bergson.



