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Before the Court is the Chapter 7 Trustee’'s Conpl aint
agai nst the Internal Revenue Service (“IRS") seeking to recover
$260, 892.54 as a fraudul ent transfer under 11 U.S.C. 8§ 548. The
primary issue before nme is whether or not the IRSis an initial
transferee and therefore subject to strict liability under 11
U S.C. 8 550. For the reasons set forth below, | find that the
IRS is not an initial transferee. Furthernore, | find that
there are no issues of fact regarding the IRS s good faith
def ense under 11 U.S.C. 8 550(b)(1), and | find that the I RS has
taken for value, in good faith, wthout know edge of the
voidability of the transfer avoided and is therefore not liable
to the Trustee.

FACTS

The parties have submtted this case on a sti pul ated record.
Anton Noll, Inc. is a corporation that operated a zinc alloying
and metal fabrication business. M chael F. Sparfven is the
former president and CEO of Anton Noll. One hundred percent of
the conpany stock is owned by Sparfven & Co., a separate
corporation entirely controlled and owned by M. Sparfven.
M chael Sparfven was personally indebted to the IRS for unpaid
federal income tax obligations for the tax years 1995, 1996, and

1997. On June 21, 1999, the IRS filed a Notice of Federal Tax



Lien against Sparfven in Indian River County, Vero Beach,
Florida, and the RS s lien attached to a piece of real estate
owned by Sparfven in Vero Beach.

On August 25, 1999, Sparfven, as president of Anton Noll
caused the conpany to wite check no. 101 to the order of “Cash”
in the anmount of $260, 892. 54. In the menmo of the check the
followwng was witten, “IRS $260,892.54." Sparfven then
personal |y endorsed the back of the check and presented it to
Sl ade’s Ferry Bank (hereinafter the “Bank”), instructing it to
i ssue a treasurer’s check in the anount of $260,892.54 payable
to the “Internal Revenue Service.” The very sane day, Sparfven
personally took the treasurer’s check to the Warw ck, Rhode
Island office of the IRS and presented it to Revenue Officer
Dom nic Canbra as full satisfaction of Sparfven's personal
income tax liability for the tax years 1995, 1996, and 1997.
Revenue Officer Canbra did not know the source of the funds
utilized to purchase the treasurer’s check and applied the funds
as directed by Sparfven. At this time, Anton Noll was not
i ndebted to the IRS and Anton Noll received no value from the
I RS in exchange for the paynent.

Anton  Nol | continued to operate its business for

approximately one nonth and on Septenber 23, 1999, it was
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petitioned into a state court receivership. One week |ater, on
Oct ober 1, 1999, an involuntary petition was fil ed agai nst Anton
Noll and on October 6, 1999, Andrew Richardson, Esqg., was
appointed interim Chapter 7 Trustee. On COctober 29, 1999, the
Order for Relief entered. On Decenber 22, 1999, the Trustee
filed the instant proceeding. In April 2000, the IRS filed a
Certificate of Release of Federal Tax Lien as to M chael
Sparfven in Indian River County, Vero Beach, Florida.

On Cct ober 25, 2000, a trial on the merits was schedul ed on
the Trustee' s Conpl aint. After a Chanber’s conference and a
hearing on the record the parties stipulated that the Trustee
has established all the material facts of a fraudul ent transfer
under 11 U.S.C. § 548(a)(1)(B). Specifically, it is stipulated
that the Debtor, wthin one year before the bankruptcy,
transferred an interest in property of the Debtor, receiving
| ess than reasonably equivalent value in exchange for such

transfer, and the Debtor was insolvent on the date the transfer



was made.! The prinmary issue before ne is whether the IRS
qualifies as an initial transferee under Section 550(a)(1).

DI SCUSSI ON

Section 550 of the Code defines the liability of a
transferee where a transaction has been avoided under the
trustee's Section 548 avoi dance powers. The statute states in
rel evant part:

(a) Except as otherwi se provided in this section, to
the extent that a transfer is avoided under section

...548. .. of this title, the trustee nmay recover, for
the benefit of the estate, the property transferred,
or, if the court so orders, the value of such

property, from-
(1) the initial transferee of such transfer
or the entity for whose benefit such
transfer was made; or
(2) any imediate or nmediate transferee of
such initial transferee.

(b) The trustee may not recover under section (a)(2)

of this section from-
(1) a transferee that takes for val ue,
i ncluding satisfaction or securing of a
present or antecedent debt, in good faith,
and wi t hout know edge of the voidability of
the transfer avoi ded; or

' Inits brief, the I RS now argues that it never stipul ated
that the Debtor received |ess than reasonably equival ent val ue

in exchange for the transfer. My recollection of the hearing
and the chanmbers conference is that all material facts under
Section 548 were agreed to and as part of that agreenent, | took
the matter under subm ssion without atrial. | amgoing to hold

the RS to its stipulation made in chanmbers and during the
Oct ober 25, 2000 hearing.



(2) any immediate or nediate good faith
transferee of such transferee.

11 U S.C § 550. The distinction between an “initial
transferee” wunder 8 550(a)(l1l) and “immediate” or “nediate”
transferees under 8§ 550(a)(2) is significant. “The trustee's

right to recover from an initial transferee is absolute.”
Schafer v. Las Vegas Hilton Corp. (In re Video Depot, Ltd.), 127
F.3d 1195, 1197-98 (9" Cir. 1997). Know edge or cul pability on
the part of the initial transferee is irrelevant. Richardson v.
Federal Deposit Insurance Corp. (In re M Blackburn Mtchell,
Inc.), 164 B.R 117, 123 (Bankr. N.D. Cal. 1994). “On the other
hand, the trustee may not recover from a subsequent transferee
i f the subsequent transferee accepted the transfer for value, in
good faith, and wit hout know edge of the transfer's voidability.

Subsequent transferees therefore have a defense unavail abl e
to initial transferees.” In re Video Depot, 127 F.3d at 1198
(citations omtted).

The term “initial transferee” is not defined by the
Bankruptcy Code and both sides have pointed to the Seventh
Circuit opinion of Bonded Fin. Servs. Inc. v. European Anmerican
Bank, 838 F.2d 890 (7! Cir. 1988), as setting the standard for

resolving the issue at bench. | agree that Bonded sets forth



the appropriate standard and wll wutilize it herein. See
Perrino v. Salem Inc., 243 B.R 550, 554-55 (D. Me. 1999) (“As
t he Bankruptcy Court correctly noted in its decision, the First
Circuit has yet to address transferee status under 8 550 of the
Bankruptcy Code. Moreover, the Bankruptcy Court correctly
recogni zed that the Bonded decision is wdely regarded as
setting forth the definitive statenent of the lawwith regard to
transferee status under § 550 of the Bankruptcy Code”).

I n Bonded, the principal of the debtor corporation, Ryan,
instructed the corporation to nmake a check in the anmount of
$200, 000 payable to the bank. 838 F.2d at 891. Ryan sent the
check to the bank with explicit instructions to deposit the
funds in his personal account and the bank conplied. 1d. Ten
days later, Ryan instructed the bank to debit his persona
account $200, 000 and apply the funds to his personal |loan with
t he bank, and again, the bank conplied. 1d. It was determ ned
that the $200,000 transfer was a fraudul ent conveyance and the
bankruptcy trustee sought to recover these funds fromthe bank,
arguing that the bank was an initial transferee wunder 8§
550(a)(1). 1d. The Seventh Circuit Court of Appeals found that

t he bank was not an initial transferee even though it was payee.



Id. at 893. It stated that the bank had to follow the

i nstructions that acconpanied the check and in that regard it

acted as a nmere conduit. |d. The Court went on to state that:

we think the mnimm requirement of status as a
"transferee" is domnion over the noney or other
asset, the right to put the noney to one's own
pur poses. When A gives a check to B as agent for C,
then Cis the "initial transferee"; the agent nay be
di sregar ded.

As the Bank saw the transaction on January 21, it
was Ryan's agent for the purpose of collecting a check
from Bonded' s bank.... It received nothing fromBonded
that it could call its own; the Bank was not Bonded's
creditor, and Ryan owed the Bank as nuch as ever. The
Bank had no dom nion over the $200,000 until January
31, when Ryan instructed the Bank to debit the account
to reduce the loan; inthe interim so far as the Bank
was concerned, Ryan was free to invest the whole
$200,000 in lottery tickets or uranium stocks. As the
Bank saw things on January 31, it was getting Ryan's
noney.

ld. at 893-94 (citations omtted).

I find that the facts of the instant case are very simlar
to those in Bonded. Here, Anton Noll issued a check made
payable to “Cash” and delivered the check to Sparfven
Thereafter, Sparfven endorsed the check individually and not in
hi s capacity as president of Anton Noll. | | ook to Rhode Island
|l aw to determ ne Sparfven’'s property interests in the $260, 000.
See Perrino v. Salem 243 B.R at 554. Under the Rhode Island

version of the Uniform Comercial Code, an instrument made



payable to “cash” is an instrument payable to the bearer. R I
Gen. Laws 8§ 6A-3-111. A bearer is defined as “the person in
possession of an instrunment.” R 1. Gen. Laws § 6A-1-201(5).
An instrunent made payable to cash is negotiated upon delivery
and the transferee becones a holder who, in turn has the right
to enforce paynent in his or her own nane. See R I. Gen. Laws
88 6A-3-202; 6A-3-301. Under these circunstances, Sparfven is
t he bearer of the Anton Noll check made payable to “Cash” and
Sparfven obtained the right to paynment in his own nane when he
took delivery of the check. In other words, Sparfven had
dom ni on and control over the $260,892 and he was free to invest
t he whole $260,000 “in lottery tickets or uranium stocks” the
m nute he took delivery of the check. Bonded, 838 F.2d at 894.
This transaction is the classic two step transaction
described in Bonded, with the first transfer being to Sparfven
and the second to the IRS. Sparfven was nore than a nere
conduit as suggested by the Trustee because as soon as the Anton
Nol |l check was handed to Sparfven, he was free to do what he
wanted with those funds. This situation differs fromone where
a debtor corporation, at the direction of its principal, makes

a check payable to “ABC Bank.” The principal, thereafter takes



the check to the bank, instructing the bank to issue a
treasurer’s check payable to a creditor of the principal. In
this exanple the principal is a nere conduit because he or she
has no rights in the check.

All of the cases cited by the Trustee to support his
ar gunment t hat Sparfven was just a nmere conduit are
di stingui shable in one inportant respect. The funds that were
fraudulently transferred in those cases went directly fromthe
debtors through the bank to the third-party creditors. None of
the principals individually had any rights in the funds as the
noney changed hands. See e.g. Rupp v. Markgraf, 95 F.3d 936
(10t" Cir. 1996) (debtor’s principal instructed bank to use
debtor’s funds to purchase a cashier’s check made payable to the
principal’s creditor and cashier’s check clearly indicated that
the debtor was the purchaser); In re M Blackburn Mtchell,
Inc., 164 B.R 117 (principal caused the debtor to nmake a check
payabl e to the order of the bank and the bank issued a cashier’s
check to principal’s creditor); In re Video Depot, Ltd.), 127
F.3d 1195 (the cashier’s check nmade payable to the principal’s
creditor was purchased directly by the debtor and the cashier’s

check clearly indicated that the purchaser was the debtor). All



of these cases found the third-party creditor |iable as an
initial transferee under 8 550(a)(1). I can say, wthout
hesitation, that | agree with those cases; however, in the
I nstant case Sparfven had dom nion and control over the funds
before they passed to the IRS s hands. Accordingly, for the
foregoing reasons, | find that the IRS is not an initial
transferee under § 550(a)(1).

I now must focus on whether the IRS has any liability under
8 550(b)(1). I find that it does not. The Section states that
a trustee my not recover from an imediate or nediate
transferee if such transferee “takes for value, including
satisfaction or securing of a present or antecedent debt, in
good faith, and w thout know edge of the voidability of the
transfer avoided.” 11 U S.C. 8§ 550(b)(1). The parties have
stipulated that I RS took wi thout know edge of the source of the
funds used to purchase the Slade’'s Ferry treasurer’s check.
Not wi t hst andi ng that stipul ation, the Trustee argues that there
I's an i ssue of fact that should preclude ny entering judgnent in
favor of the IRS at this time. The Trustee argues that because
the IRS did not release its lien on Sparfven’s Vero Beach real
estate until April 2000, sonme four nmonths after the filing of

the adversary proceeding, there is a question of fact as to
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whet her the | RS had knowl edge of the voidability of the
transaction at the time it gave val ue. The Trustee equates
giving value with the admnistrative function of the IRS
releasing its lien. In support of his argunent, the Trustee
gquotes Section 6325 of the Internal Revenue Code, which states:

(a) Release of lien.--Subject to such regul ations as
t he Secretary may prescri be, the Secretary shall issue
a certificate of release of any lien inmposed with
respect to any internal revenue tax not later than 30
days after the day on which--
(1) Liability satisfied or
unenforceabl e. --The Secretary finds that the
liability for the ampbunt assessed, together
with all interest in respect thereof, has
been fully satisfied or has becone legally
unenf or ceabl e

26 U.S.C. 8 6325(a)(1).

| do not equate the IRS s admnistrative function of
releasing a lien to be synonymous with giving value under 11
U S.C 8§ 550(b)(1). It is undisputed that on the date of the

transfer the IRS applied the proceeds of the cashier’s check to

Sparfven’s personal tax liabilities for the tax years 1995
t hrough 1997. In all respects, the IRS gave value-- it
extingui shed a debt. | am not surprised that it took severa

nonths after that point for the IRS to release its lien on the
real estate. The fact that the debt was paid on August 25,

1999, made the IRS s |ien worthless because there was no | onger
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any debt to support the lien. As of August 25, 1999, the IRS
had no know edge of the source of the funds and is not liable
under 8§ 550(b)(1).

For the foregoing reasons, the Trustee’ s Conpl ai nt i s DENI ED
and DI SM SSED, and judgnent shall enter in favor of the IRS.

Ent er Judgnment consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 7th day
of

March, 2001.

[ s/ Janes A. Goodman
James A. Goodman

U. S. Bankruptcy Judge*

*For the District of Maine, sitting by designation.
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