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Heard on Novenber 27, 2001, on the Debtor’s request for sanctions
against Creditor Robert Conrad and his attorney.? Based on the
di scussion and the reasons given bel ow, the request is DEN ED

BACKGROUND

On or about April 27, 2001, Creditor Robert Conrad, Andrew
Ri chardson, Esq., the Chapter 7 Trustee, and one other creditor filed
separate objections to the Debtor’s clainmed exenptions. The Debt or
responded to each objection and on My 4, 2001, propounded
interrogatories to Conrad. Conrad’s counsel at that tinme, Andrew
Ri chardson, Esq., did not respond to the di scovery request, but in early
July Richardson informed Debtor’s counsel that he would probably be
representing the Chapter 7 Trustee, and in that event Conrad woul d be
wi t hdrawi ng his objection. On July 12, 2001, the Trustee filed an
application to enploy Richardson as his attorney, to which the Debtor
obj ect ed. On August 8, 2001, prior to the hearing on the Trustee's
application to enmploy counsel, the Debtor filed a notion to conpel
Conrad to conply with his outstandi ng di scovery request. On August 14,
2001, after hearing, the application to enploy was approved.

On August 27, 2001, after he was hired as attorney for the

Trustee, Richardson wthdrew Conrad’ s objection to exenption, in

1 At the hearing | learned for the first tinme that Fed. R Bankr.
P. 7037(a)(4) is the basis for the Debtor’s nmotion. The notion itself
is devoid of citation to any legal authority, and in hindsight should
have been deni ed on the papers, wthout a hearing.
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accordance with his prior advice to Debtor’s counsel. On August 28,
2001, the Debtor’s Mtion to Conpel was granted administratively,
pursuant to R 1. LBR 9013-2(a)(1). The Debtor requests sanctions for
filing the nmotion to conpel, and for Conrad’'s failure to supply the

request ed di scovery.
DI SCUSSI ON
Rule 37 of the Federal Rules of Civil Procedure, which is
i ncorporated into bankruptcy,? states in relevant part:
(4) Expenses and Sancti ons.

(A) If the notion is granted or if the disclosure
or requested discovery is provided after the
notion was filed, the court shall, after affording
an opportunity to be heard, require the party or
deponent whose conduct necessitated the notion or
the party or attorney advising such conduct or
both of them to pay to the noving party the
reasonabl e expenses i ncurred i n maki ng t he noti on,
i ncluding attorney's fees, unless the court finds
that the nmotion was filed wi thout the novant's
first making a good faith effort to obtain the
di scl osure or discovery w thout court action, or
t hat t he opposi ng party's nondi scl osure, response,
or objection was substantially justified, or that
ot her circunmstances make an award of expenses
unj ust.

Fed. R Cv. P. 37(a)(4).
Reviewing the facts in the context of Rule 37, | find that
sanctions are not warranted in this instance, based on the guidelines

furnished inthe Rule. Prior to the Debtor filing the Mdtion to Conpel,

2 See Fed. R Bankr. P. 7037.
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Ri chardson i nformed Debtor’s counsel that he expected to be enpl oyed as
Trustee’s counsel, and in that event would be w thdrawing Conrad’ s
objection. Wth Conrad’ s objection withdrawn, the need for discovery
became noot as there was no longer an issue in controversy between
Conrad and the Debtor. As he had proni sed Debtor’s counsel, Richardson
wi t hdrew Conrad’ s objection shortly after being approved as counsel to
the Chapter 7 Trustee. Al nobst sinultaneously, in the absence of any
obj ection, the Debtor’s notion to conpel was granted by rule of Court.
Adm nistrative approval by the Cerk of the motion to conpel was
i nprovi dent, since the objection had been wi thdrawn on t he previ ous day,
and it is therefore VACATED. Wthout a show ng that Conrad and/or his
counsel acted in bad faith or with i nproper notive in this limted, and
now ended, |egal skirm sh with the Debtor, the Mdtion for Sanctions is
DENI ED both as to Conrad and Ri chardson.
Enter judgnent consistent with this Oder.

Dat ed at Provi dence, Rhode Island, this 14th day of
February, 2002.
/s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge




