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Heard on the Trustee's Notice of Sale proposing to sell a
survivorship interest in the Debtor’s real estate |located at 10
Henry Drive, Barrington, Rhode Island, for $5,000. The Debtor
obj ects on the ground that the Trustee has no interest to sell.
Based on a wealth of Rhode Island authority on the subject,?! and
for the reasons set forth below, the Trustee's Notice of Sale is
APPROVED.

BACKGROUND

On Cct ober 5, 2000, Robert Ryan filed a Chapter 7 petition
and on his Schedule A lists a one-half interest in his
Barri ngton home, owned as tenants by the entirety with his non-
debtor wi fe. Ryan places the value of the property at $250, 000,
wi th total encunbrances of $95, 000, and clains that his one-half
interest in the property is exenpt up to the anount of $100, 000

under R 1. Gen. Laws 8 9-26-4.1.2 On March 28, 2001, the Trustee

1 See discussion infra at pages 4-5.

2 The relevant part of the statute provides:

In addition to the property exenpt from attachnment as
set forth in 8 9-26-4, an estate of honestead to the
extent of one hundred thousand dollars ($100,000) in
the land and buildings may be acquired pursuant to
this section by an owner or owners of a hone or one or
all who rightfully possess the prem se by |ease or
ot herwi se, and who occupy or intend to occupy said
home as a principal residence. Said estate shall be
exempt fromthe laws of attachnment, |evy on execution

1



filed a Notice of Sale, requesting authority to sell the
Debtor’s survivorship interest in the property for $5,000. The
Debt or argues that there is no equity in the property beyond his
exenption, that therefore the Trustee has nothing to sell, and
that by trying to sell a valueless interest in exenpt property,
the Trustee i s engaging in chanperty. For the reasons di scussed
bel ow, the Notice of Sale is APPROVED.

DI SCUSSI ON

The Debt or argues that once the $100, 000 honest ead exenpti on
Is taken into account, there is negative equity in his one-half
interest, i.e., the market val ue of the property is $250, 000 and
the encunbrances total $95,000, Ileaving total equity of
$155, 000. He then argues that because he owns only one-half of
the equity ($77,500), under Rhode Island law his $100, 000
exenption easily covers his present tangible equity, as well as

any contingent, future expectancy interest in the property.

and sale for paynment of debts or |egacies except in
the foll ow ng cases:

For the purposes of this section, an owner of a hone
shall include a ... tenant by the entirety or tenant
in comon; provided, that only one owner may acquire
an estate of homestead in any such home for the
benefit of his or her famly....

R 1. Gen. Laws § 9-26-4.1.



This argunment is based entirely on the incorrect assunption that
the Debtor’s interest equals only $77,500. In In re Strandberg,
where | ruled that “for the purpose of applying the Ilien
avoi dance fornula in Section 522(f), the debtor's interest in
tenancy by the entirety property should be valued at 100
percent.” 253 B.R. 584, 589 (Bankr. D.R 1. 2000). I n
St randberg, the Debtor sought to avoid a judicial lien on a hone
owned as tenants by the entirety with his non-debtor spouse,
claimng that the lien inmpaired his $100, 000 state | aw honest ead
exemption. The debtor argued that for |ien avoi dance purposes
his interest in the property should be counted at fifty percent
of its wvalue, based on his [alleged] one-half interest.
Contrary to the Debtor’s argunent, however, under Rhode Isl and
| aw regardi ng property owned as tenants by the entirety, "’ each
party holds all of the property -- yet neither holds a separate
or divisible share’”. Id. (quoting In re Furkes, 65 B.R 232,
234 (D.R. 1. 1986)). Applying that principle here, Ryan’'s
interest in the property nmust be valued at 100% as he hol ds
all of the equity and not a separate or divisible share.

Because the property has equity of $155,000, Ryan’'s clainmed



exenpti on of $100, 000 does not cover every possible interest in
the property, and the Trustee clearly has sonmething to sell.
Clarifying the i ssue even further, | recently held that “in
a bankruptcy related tenancy by the entirety situation, there
exi sts a contingent future expectancy interest that is subject
to attachnment (but not Ilevy) by creditors, and that said
interest may be sold by the attaching creditor, ‘if anyone can
be persuaded to buy it.”” In re Bois, 191 B.R 279, 280 (Bankr.

D.R 1. 1996) (quoting Furkes 65 B.R at 236).

In effect, such a tenancy is insulated from
satisfaction of a creditor's judgnent unless and until
the debtor spouse outlives the non-debtor spouse...
The attachment may stand, but imediate |evy nmay not
go forward. If and when ... [the debtor] has survived
his wife, "creditor[s] may enforce [the] attachnment
pursuant to an active, unsatisfied judgnment, thus
conpelling the entirety property to be sold on an
execution.”

Furkes, 65 B.R at 235 (quoting Cull v. Vadnais, 122 R 1. 249,
406 A.2d 1241, 1246 (1979)).

Here, by his status as a hypothetical |ien creditor under
11 U.S.C. 8 544(a)(1), the Trustee in bankruptcy is an attaching
creditor of Ryan’s interest in the property. See In re Bois,
191 B.R. at 281; In re MConchie, 94 B.R 245, 249 (Bankr. D

Mass. 1988); In re Robbins, 187 B.R 400, 404-405 (Bankr. D



Mass. 1995). "Since the trustee represents all of the unsecured
credi tors on whose behal f his attachabl e interest woul d be nmade,
t he anmpbunt of the attachment would be the equivalent of the
total unsecured debt." MConchie, 94 B.R at 249. The Debtor’s
conti ngent future expectancy interest in the Henry Drive real
estate is a marketable asset “if anyone can be persuaded to
purchase it.” Furkes 65 B.R at 236. |Indeed, the Trustee has
persuaded one Jack F. Sullivan to purchase said interest for
$5, 000.

So, for the foregoing |egal reasons, and based on the
Trustee’s business judgnent that this sale is in the best
interest of the estate, the Notice of Sale is APPROVED. 3

Enter judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 25th day
of
July, 2001.

[ s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge

3 Implicit herein, of course, is our ruling that the
Trustee has not engaged in chanperty.
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