UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND
- - - - - - - - - - - - - - - - - _X

In re:
CHRI STI NE PHELAN PHELPS : BK No. 94-11928
Debt or Chapter 7
CHRI STI NE PHELAN PHELPS '
Plaintiff
VS. : A.P. No. 94-1184

SALLI E MAE LOAN SERVI CE CENTER
and NEW YORK STATE HI GHER
EDUCATI ON SERVI CES CORPORATI ON

Def endant s
- - - - - - - - - - - - - - - - - _X
Tl TLE: Phel ps v. Sallie Mae Loan Serv. Center, et a
Phel ps)

CI TATION: 237 B.R 527 (Bankr. D.R . 1999)

DECI SI ON AND ORDER

APPEARANCES:

Jason Monzack, Esq.

Attorney for Debtor/Plaintiff
Kl RSHENBAUM & Kl RSHENBAUM
888 Reservoir Avenue
Cranston, Rhode |sland 02910

John N. Taylor, Jr., Esq.

Attorney for Defendant, New York State Higher
Educati on Servi ces Corporation

140 Reservoir Avenue

Provi dence, Rhode |sland 02907

BEFORE Arthur N. Votolato, United States Bankruptcy Judge

(I'n

re



On appeal, this Court’s January 28, 1998, bench deci sion and
order was remanded by the United States Bankruptcy Appellate
Panel, with instructions to: (1) determ ne whether Sallie Me
Loan Service Center/New York State Higher Education Services
Corporation' is entitled to the protection of the Eleventh
Amendrment; and (2) develop a factual record and make concl usi ons
of law. See Phelps v. New York State Hi gher Educ. Servs. Corp
(In re Phelps), BAP No. RI-98-015 (B.A. P. 1 Cir. October 8,
1998). We conply, as follows. The nmatter before the BAP was the
appeal by HESC of our order determning the student |oan
obligation of Christine Phelps to be discharged, pursuant to 11
U S.C. 8 523(a)(8), based on undue hardshi p.

BACKGROUND/ TRAVEL

Five years ago, on August 16, 1994, Phelps filed a Chapter
7 petition listing student |oan obligations to HEMAR | nsurance
Corporation of Anmerica (“HEMAR’) and Sallie Mae/ HESC. On the
sane date, she filed adversary proceedings to have the education

| oans decl ared dischargeable on account of hardship under 11

! Sallie Mae is the servicing agent for New York State
Hi gher Education Services Corporation. W wll refer to these
parties as “Sallie Mae/ HESC' or HESC.



US.C 8§ 523(a)(8). In February 1995, the Conplaint against
HEMAR was heard and on March 17, 1995, the debt was determ ned to
be nondi schargeabl e. However, as is our commpn practice in these
cases, the mtter was scheduled for review in one year to
reassess the Debtor’s financial condition. Phelps v. HEMAR Ins.
Corp. of America (In re Phelps), 180 B.R 27 (Bankr. D.R.I.
1995). At that time, Phelps was a thirty-six year old single
parent living with her infant son in a luxury apartnment. |d. at
27. She held a bachelor’s degree in English Literature, had
conpleted three senesters of |aw school and had paralegal
experience, and in general had a bright future. ld. at 27-28
She had recently started work at Fleet |nvestnent Services at an
annual salary of $24,000, id., and was receiving $50 per week in
child support from her ex-husband, who is an attorney. I d.
Based upon the evidence at that tinme, we found that Ms. Phel ps’
tight budget was self-inposed — the result of a self-indul gent
lifestyle and excessive living expenses. |d. She explained that
sone of the apparent extravagance was being subsidized by her
parents, but that was about to end shortly. 1d. at 28. W found
Ms. Phelps to be an articulate, intelligent young woman, whose
tenmporary financial stress was of her own doing, id., and denied

her request to discharge over $22,000 in educational |oans to



HEMAR. The matter was set for a status conference in one year to
assess her financial condition, as well as that of her ex-
husband, vis-a-vis famly court ordered support obligations. 1d.

On Septenber 18, 1995, the Debtor’s Conplaint against Sallie
Mae/ HESC was heard on the nerits by Bankruptcy Judge Janes Yacos,
District of New Hanpshire, sitting by designation. Judge Yacos
found that the Debtor’s financial condition had not inproved
since the entry of our March 17, 1995, Decision and Order in the
HEMAR adversary proceeding, and found that the Debtor had no
ability to make paynments to Sallie Mae/ HESC. See Docket No. 20,
Order of Septenber 22, 1995. Judge Yacos did not rule on whether
the debt to Sallie Mae/ HESC was di schargeabl e, but ordered that

the matter be reviewed at the sane tine as the next HEMAR revi ew

On Decenber 11, 1996, there was a status hearing in both the
HEMAR and Sal | i e Mae/ HESC adversary proceedi ngs, prior to which
the Debtor filed an affidavit as to her financial condition, as
wel |l as answers to interrogatories propounded by Sallie
Mae/ HESC. Phel ps also testified that her financial condition had
i ndeed changed, for the worse, and that when she stopped
recei ving financial assistance from her parents she noved into

much |ess expensive quarters. Her ex-husband’ s financi al



condition had al so deteriorated, and child support payments were
reduced to $25 per week by the Family Court. The Debtor al so
testified that state aid to her infant son for food and medi cal
care was termnated, resulting in a net loss in funds avail abl e
to the Debtor and her son for food and nedi cal expenses. At that
time (Decenber 1996), virtually all of the Debtor’s incone was
bei ng used for no-frills |iving expenses, and our prior concern
over excessive spending was no |onger an issue. |In fact, based
on her worsening financial condition, the $40 per nonth paynent
to HEMAR mandated in our March 1995 Decision and Order was
suspended. We again set the matter for a status report in one
year to assess the Debtor’s financial condition, specifically
with respect to: (1) her enployment with Fleet Financial
Services; (2) <child support - both present and accruing
obligations; and (3) the status of a class action suit in which
the Debtor is a nenber.

The Hearing That Led to the Appeal and Remand

On January 28, 1998, at the continued status hearing in both
adversary proceedings, Sallie Me/HESC insisted on a final

determ nation on that day? as to whether its student |oan

2

Par aphrasing, Sallie Mae had had quite enough of the
Court’s over-indul gence of this Debtor, and wanted relief in the
matter, now. If Sallie Mae could have chosen a worse tinme to
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obl i gati ons were dischargeabl e. We granted Sallie Mae/ HESC s
request and, with the Debtor’s consent, held an evidentiary
hearing on the nmerits of the conplaint. Wsely, HEMAR opted not
to participate, and agreed that its presence was for purposes of
the status review only.

The Debtor testified that little had changed since her | ast
appearance before the Court in Decenmber 1996, except the
foll ow ng:

(1) She had received a mnor raise of $550 per year from
Fl eet ;

(2) Her son had just turned five, he was eating nore, and
that her food bill had increased by $40-80 per nonth;

(3) She spends $5 nore per nonth on clothing for her son;

(4) Daycare expenses had doubl ed, to $40 per nonth;

(5) She amended her w thholdings at work to increase her

take honme pay, and will likely face an incone tax liability;

obtain a ruling on the nerits of this dispute, we cannot inmagine
when that woul d have been. Debtor’s counsel likely recognized
this, as he voiced no objection to an imredi ate hearing on the
merits.



(6) The Debtor’s ex-husband was paying support of $25 per
week, but accruing $86 per week in arrearages, was “marginally”
practicing law froma roomin a boarding house in Massachusetts,
and has never made paynents on accrued support obligations.

(7) Settlenent talks were ongoing in the class action
litigation in which the Debtor is a plaintiff, that the
negotiations involved paynent first of nmedical expenses for
i ndi vi dual s who mani fested physical problens and/or illness, and
that the first nmoney would be dedicated to necessary surgical
corrections. Because the Debtor has not had adverse effects to
date, she believes that any paynment to her will be late in the
di stribution schenme and probably will not be substantial.

(8) The Debtor was unable to pay the City of Providence
property tax bill on her autonobile.

The Debtor’s testinony was the only evidence presented, and
i mmedi ately after the argunents we ruled that under 11 U. S. C. 8§
523(a)(8)(B), the debt to Sallie Mae/ HESC was discharged.® In
ruling fromthe bench we stated, inter alia, that:

[T]his Court in nost cases is fairly severe with
debtors, and we certainly have not treated this one any

easier as far as inposing the student |oan discharge-
ability requirements. The petition was filed in 1994.

® The Adversary Proceedi ng agai nst HEMAR was continued, wth

t he consent of HEMAR, for status review to January 27, 1999.



She's been neking repeated visits back to the Court
reporting as to her financial condition, her progress
if you want to call it that.

The original order entered by the Court 1 think
was justified at the tinme. The debtor was living in a
| uxury apartment, alnost $1,000 a nonth for rent,

spending $100 a nonth on tel ephone. The sane for
travel, 450 for food-—- and these are in 1994 doll ars.
So that at that time | thought that they were

excessive for someone in the debtor's circunstances,
and we made adequate provision for protecting the
creditors' rights.
This norning, the nore tinmes we conme back and the
| ess progress made financially -- it seens as though
the debtor's former husband is certainly not going to
be sonmebody that can reasonably be expected to pull
this case out, either for the debtor or her child or
her creditors. | didn't know that in 1994, but it
becones nore apparent as each day goes by what kind of
source of support he woul d be.

The one question mark that's still out there is
the class action lawsuit. We don't know -- | think
it's -- the information is pretty vague about what we

have, and | agree that that — again, treating this case

severely as we do with the student | oan cases that cone

before the court -- | know that many other courts
follow nuch I|ess stringent standards and grant

di scharges nuch nore readily than we do. ..

The facts present this norning call for a granting

of the Debtor’s request for hardship discharge, and

it’s so ordered.

See A.P. No. 94-1184, Transcript of Hearing held on January 28,
1998, pp. 32-34.

On February 26, 1998, Sallie Mae/HESC filed a notice of
appeal of +the bench decision and order finding its debt
di schargeable, and for the first time in this litigation raised
the issue of sovereign immunity under the Eleventh Amendnent,

based on the United States Supreme Court decision in Sem nole
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Tribe v. Florida, 517 U S. 44 (1996). On October 8, 1998, the
Bankruptcy Appellate Panel for the First Circuit vacated the
deci si on and remanded the order, directing the bankruptcy court
to: (1) determne whether New York State Higher Education
Services Corporation is an entity entitled to the protections of
the Eleventh Amendnent; and (2) develop a factual record and
reach conclusions of law “upon which a review could be nade
intelligently and efficiently on appeal.” See Phel ps v. New York
State Hi gher Educ. Servs. Corp. (In re Phelps), BAP No. RI-98-
015, slip op. at 2 (B.A.P. 1° Cir. COctober 8, 1998).

On Novenber 4, 1998, at a conference followi ng the BAP
remand order, the parties indicated that no further evidentiary
heari ng was necessary, and that they would submt a Joint Pre-
Trial Order setting forth the agreed facts and di sputed issues.

See Docket No. 41.



DI SCUSSI ON

HESC argues that the Eleventh (sovereign innunity) Amendnment
of the Constitution protects it fromsuit by a private party in
federal court, and that Congress's attenpt to abrogate sovereign
immunity in 11 U S.C. 8 106(a), as anmended by the Bankruptcy
Reform Act of 1994, Pub. L. 103-394 (Oct. 22, 1994), was an
invalid exercise of power and therefore unconstitutional and
ineffective. See Semi nole Tribe, 517 U. S. at 72-74. The Debtor,
i n opposition, argues that HESC | ong ago waived any immunity in
this case, and has expressly consented to Federal Court
jurisdiction.

The El eventh Anmendnent says: “The Judicial power of the
United States shall not be construed to extend to any suit in | aw
or equity, commenced or prosecuted against one of the United
States by Citizens of another State, or by Citizens or Subjects
of any Foreign State.” U.S. Const. anend. Xl. Neither party has
addressed the threshold issue — whether HESC is an entity
entitled to the protection of the Eleventh Anmendnent. In this
regard, the Debtor has not provided information regarding the
structure of HESC to assist in nmaking that determ nation. So for

the purpose of this decision and to shorten the list of issues on
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appeal, we wll assume that HESC is entitled to Eleventh
Amendnment protection.
Turning to the abrogation issue, Section 106(a) states that:

(a) Notwi t hstanding an assertion of sovereign
i mmunity, sovereign immunity is abrogated as to a
governnental wunit to the extent set forth in this
section with respect to the foll ow ng:

(1) Sections 105, 106,... 523, ... of this
title.

(2) The court may hear and determ ne any
i ssue arising with respect to the application
of such sections to governnmental units.

(3) The court may I ssue agai nst a
governmental wunit an order, process, or
judgnment under such sections or the Federal
Rul es of Bankruptcy Procedure, including an
order or judgnment awarding a noney recovery,
but not including an award of punitive
damages.

kéj Nothing in this section shall create any

substantive claim for relief or cause of

action not otherwi se existing under this

title, the Federal Rul es of Bankruptcy

Procedure, or nonbankruptcy | aw.
11 U.S.C. § 106(a). VWile it would be an interesting and
chal | engi ng exercise, there is no need to resolve whether this
statute is constitutional. Assunmi ng arguendo that HESC is
entitled to Eleventh Amendnent protection, which has not been
abrogated by 8 106(a), we conclude that in this case, HESC has
wai ved any such sovereign immunity.

The Suprenme Court has consistently held that “[i]n deciding

whet her a State has waived its constitutional protection under
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the El eventh Amendrment we will find waiver only where stated ' by
t he nost express |anguage or by such overwhelm ng inplications
fromthe text as (will) |leave no room for any other reasonable

construction."'” Edel man v. Jordan, 415 U. S. 651, 673 (1974),

quoti ng, Murray v. WIlson Distilling Co., 213 U. S. 151, 171
(1909). A waiver of constitutional immunity may be effectuated
by state statute or constitutional provision, or by otherw se
waiving immunity within the context of a given federal program
See Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 238 n.1
(1985). “In each of these situations, we require an unequi vocal
indication that the State intends to consent to federal
jurisdiction that otherwise would be barred by the Eleventh
Amendment. ... ‘Constructive consent is not a doctrine conmmonly
associ ated with the surrender of constitutional rights... .”” 1d.
(quoting Edel man v. Jordan, 415 U. S. 651, 673 (1974)).
Notwi t hstanding all of these caveats and protections agai nst
casual or unintended waiver, it is very clear that HESC has done
what ever it takes, and nore, to waive inmmunity. On August 16,
1994, when the Debtor filed her Conplaint, the only naned
def endant was Sallie Mae Loan Service Center. See A P. No. 94-
1194, Docket No. 1, Conplaint. HESC was not served with the

Conpl aint, and was not a party to the adversary proceeding. On
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Septenmber 9, 1994, counsel for HESC sent a letter to Debtor’s
counsel, with a copy to the Court, pointing out that because HESC
was not a named party nor served with the Conplaint, HESC would

not be bound by any Court order. See A.P. No. 94-1194, Docket

No. 4, Letter dated Septenmber 9, 1994. Counsel went on to say,

however, that “we would be willing to appear as a party-defendant
by stipul ation.” See |d. On Cctober 25, 1994, HESC and the
Debtor filed this stipulation: “New York Higher Education

Services Corporation (hereinafter referred to as ‘NYSHESC ) is
hereby added as a party defendant and NYSHESC may have until
Novenber 14, 1994 to file its answer.” See A.P. No. 94-1194,
Docket No. 5, Stipulation dated Cctober 12, 1994. On Novenber 2,
1994, HESC filed its answer acknow edging: (1) that HESC was a
party to this adversary proceeding; (2) that this Court has
jurisdiction; and (3) that this is a core proceeding under 28
US. C 8 157. See A.P. No. 94-1194, Docket No. 7, Answer.

It would be difficult to envision a clearer case. Clearly,
HESC wanted to be before this Court, and indeed asked to be
before this Court. Furthernore, at the January 28, 1998 status
conference it was at HESC s vehenent insistence that a hearing on
the nmerits of the Debtor’s Conplaint be held, and that it receive

a final ruling on the dischargeability of its debt. It was only
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after an unfavorable decision on the nerits that HESC rai sed the
El event h Amendnent issue. It is hard to imagi ne what el se HESC
coul d have done to establish its consent to federal jurisdiction
inthis Court, and it is just as inconceivable to this Court that
the Eleventh Amendnent could have been intended to release an
aggrieved party from an unfavorable decision after it has so
unequi vocal |y consented to jurisdiction. While it is not a basis
for this decision, HESC s actions should preclude its bel ated
i mmunity argunent, by estoppel.

Alternatively, in the event of further appeals in this
matter, we would agree with and adopt the holding of the Fourth
Circuit Court of Appeals in Comopnwealth of Virginia v. Collins
(In re Collins), 173 F.3d 924 (4'" Cir. 1999), which held that a
bankruptcy court’s ability to determ ne the dischargeability of
a debt owed to a sovereign stens, not fromjurisdiction over the
sovereign, but fromthe bankruptcy court’s jurisdiction over the
debtors and the estate. 1In Collins, the City of Norfol k obtained
a judgnment against a bail bondsman (Collins) for over $37,000.

Collins and his wife filed a Chapter 7 petition, obtained their
di scharge(s), and the case was closed. Not wi t hst andi ng the
di scharge, the Commonwealth of Virginia commenced garnishnment

proceedings to collect on its judgnent. Collins noved to reopen
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t he bankruptcy case for a determnation that the debt was
di schar geabl e. The bankruptcy court found the debt to be
di schargeabl e, and the district court affirmed. On appeal to the
Fourth Circuit Court of Appeals, the Comopnwealth for the first
time raised the defense of sovereign immunity. The court of
appeal s st at ed:

Here, a copy of the Collinses' notion was served by
mail on the Commonwealth. The Commonweal th, however
was not named as a defendant, was not served wth
process, and was not conpelled to appear in bankruptcy
court. The Commonwealth was free to respond to the
notion or ignore it. In these circunmstances, the
notion to reopen was not a suit "against one of the
United States” within the neaning of the Eleventh
Amendnment. See [Maryland v.] Antonelli [Creditors’
Li quidating Trust], 123 F.3d [777]at 787[(4th Cir.),
cert. denied, 118 S.Ct. 1517 (1997)].

The Commnwealth chose to appear in bankruptcy
court and oppose the Collinses' notion to reopen on the
ground that the bail bond debt was nondi schargeabl e.

A federal court's jurisdiction over t he
di schargeability of debt, just like its jurisdiction to
confirm a plan of reorganization, "derives not from

jurisdiction over the state or other creditors, but
rather from jurisdiction over debtors and their
estates.” Antonelli, 123 F.3d at 787; see also Gardner
v. New Jersey, 329 U S. 565, 574, 67 S.Ct. 467, 91
L. Ed. 504 (1947); Spartan MIls v. Bank of Anerica
I[llinois, 112 F.3d 1251, 1255 (4th Cir.), cert.
denied, --- US. ---, 118 S.Ct. 417, 139 L.Ed.2d 319
(1997) . Once a bankruptcy petition is filed, the
bankruptcy court has jurisdiction over the case wth
authority to resolve all clainms against the estate and
di scharge the debtor, regardl ess of whether a state is
a creditor. See Gardner v. New Jersey, 329 U. S at
572, 67 S.Ct. 467; International Shoe Co. v. Pinkus,
278 U.S. 261, 265, 49 S.Ct. 108, 73 L.Ed. 318 (1929).
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Not hi ng conpels the state to submt to the jurisdiction
of the federal bankruptcy court, and the court's power
to allow or deny a state's claim derives from the

court's jurisdiction over the bankruptcy estate. I'n
short, if a state wishes to share in the estate, it
must submt to federal jurisdiction. New York v.

Irving Trust Co., 288 U.S. 329, 333, 53 S.Ct. 389, 77
L. Ed. 815 (1933).

Collins, 173 F.3d at 929-930.
Simlarly to the Comopnwealth of Virginia in Collins, HESC

was not summoned to appear before this Court, it was not served
wth process, yet chose to appear and defend because of a
nonetary interest it wished to protect. Requiring HESC to neke
such a choice does not equate to forcing HESC to litigate in
federal court in violation of the Eleventh Amendnment.

As for the substantive question whether the debt to Sallie
Mae/ HESC i s di schargeable under 11 U . S.C. § 523(a)(8), we begin
wi th our analysis of the statute, which provides:

(a) A discharge under section 727... of this title does
not di scharge an individual debtor from any debt-

(8) for an educational benefit overpaynent or
| oan made, insured or guaranteed by a govern-
mental unit, or made under any program funded
in whole or in part by a governmental unit or
nonprofit institution, or for an obligation
to repay funds received as an educational

benefit, scholarship or stipend, unl ess
excepting such debt from di scharge under this
paragraph will inpose an undue hardship on

the debtor and the debtor's dependents.
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11 U.S.C. § 523(a)(8) (1998) (West).? In determ ning undue
har dshi p, many bankruptcy courts have foll owed the Second Circuit
Court of Appeals in Brunner v. New York State Hi gher Educ. Servs.
Corp., 831 F.2d 395 (2" Cir. 1987), which applies the follow ng
three-part test: (1) based on current income and expenses the
debtor cannot mintain a "mniml" standard of Iliving for
hi m hersel f and dependents, if required to repay the |oans; (2)
this state of financial affairs is likely to persist for a
significant portion of the repaynent period; and (3) the debtor
has made good faith efforts to repay the | oans. Brunner, 831
F.2d at 396.

Ot her courts have used a totality of circunstances approach
to determ ne undue hardshi p. In Law v. Educational Resources

Inst. Inc. (Inre Law, 159 B.R 287, 292-293 (Bankr. S.D. 1993),

* This Section, amended by the Higher Education Amendnents

of 1998, elim nates section 523(a)(8)(A) which provided for the
di scharge of student loans if they had been in repaynment for nore
than seven years. See H. R Conf. Rep. No. 750, 105'" Cong., 2¢

Sess. (1998). While the Debtor’s Conpl aint requests that the
| oans in question be discharged under the prior version of the
statute (523(a)(2)(A)) because they have been in repaynent for
nmore than seven years, the Debtor has presented no proof on the
I ssue. Accordingly, any relief requested under prior Code
Section 523(a)(8)(A) is denied, and this discussion will focus
only on the current Section 523(a)(8) which remains substantially
unchanged from the prior version codified in Section
523(a)(8)(B). See H.R Conf. Rep. No. 750, 105'" Cong., 2° Sess.
(1998).
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t he bankruptcy court opted for a "case-by-case approach that is
fact sensitive" and considers a debtor's income and expenses,
good faith, and any other relevant circunstances. The court
explained that a totality of the circunmstances test "affords a
determ nation that contextually considers both the debtor's
situation and the policies underlying 8 523(a)(8)" and “ensures
an appropriate, equitable balance [between] concern for cases
i nvol vi ng extreme abuse and concern for the overall fresh start
policy." 1d.

In endorsing a totality of the circunstances approach, the
Bankruptcy Appellate Panel for the Eighth Circuit recently stated
that the test for undue hardship requires “an analysis of (1) the
debtor's past, present, and reasonably reliable future financi al
resources; (2) calculation of the debtor's and his dependents
reasonabl e necessary living expenses; and (3) any other relevant
facts and circunstances surrounding that particular bankruptcy
case.” Andersen v. Nebraska Student Loan Program Inc. (In re
Andersen), 232 B.R 127, 140 (8'" Cir. BAP 1999), citing, Andrews
v. South Dakota Student Loan Assistance Corp. (In re Andrews),
661 F.2d 702, 704 (8'" Cir. 1981). Although the Debtor would be

entitled to relief under either hardship standard, we will, as we
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have done in several other areas, utilize the totality of
circunst ances approach in this context, as well.

Because the parties have stipulated that no further evidence
is necessary, we mmy decide the matter based on the entire
record, including evidence presented at all prior hearings. The
student | oans in question were incurred from 1976 through 1979
for undergraduate studies, and from 1987 through 1988 for |aw
school . See Joint Pre-Trial Order, Docket No. 41, f4. The
bal ance due and owing is $39,935, plus interest at 9% per annum
from Septenmber 1994. I1d. at 3. The Debtor testified that she
was earning $28,504 per year, id., that her expenses were
exceedi ng her incone, and that itenms such as daycare, food, and
clothing had increased since she was last in court. See
Transcri pt of Hearing conducted on January 28, 1998. She al so
stated that on her federal W4, she clains nore dependents than
she has, in order to increase her take honme pay. I d. She
acknow edged that this practice will probably |eave her with a
tax deficiency at year end, but needs the extra cash flow now to
pay her bills. 1d. She also testified that she has been unabl e
to pay the annual property tax for her autonobile. 1d.

The Debtor is a single parent, with sole custody of her five

year old son. Her expenses at the present tinme are reasonabl e,
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maybe even unrealistically lean, and this is not the same high-
lifestyle Debtor we saw in March 1995, who was living in a |uxury
apartment and getting substantial financial assistance from her
parents. She now receives no financial assistance from her
fam ly. What we thought was a tenporary financial setback in
1995, appears now to be a permanent fact of life, and the nore we
see of the Debtor, the nore permanent her present financial
stature appears to be. Wiile gainfully enployed, her wages have
i ncreased nodestly, but barely keeping pace with the cost of
living. Child support has been reduced to $25 per week from her
ex- husband, who has paid nothing on his accruing arrearage
because of his own financial and personal difficulties. The
uncontradicted testinmony is that M. Phel ps has no assets, he
lives in a boarding house, and practices law fromhis room In
assessing the Debtor’s financial future, we nust now concl ude
that her ex-husband’ s contribution will be negligible.

The only renmaining unknown in this case is the class action
law suit in which the Debtor is a Plaintiff. The Debt or
testified that settlenent tal ks are focusing on the paynment of
medi cal expenses and the costs to perform corrective surgical
procedures, that to date she has not manifested any synptons, and

sees no prospect of a large nonetary recovery from the
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litigation. In prior proceedings, the Debtor had provided both
objecting creditors with authority to contact the attorney
handling the class action litigation, so that they could assess
the case for thenselves. W have heard nothing on this score.

Because of this, we accord little weight to the class action
suit as a significant potential asset.

In this case we have had the advantage of observing the
Debtor for nore than three years. Qur early optimsmregarding
her future appears to have been in error, and we now acknow edge
the reality of her present situation. Gven the Debtor’s past,
current, and foreseeable financial condition,®> her necessary
living expenses, and all of the circunstances surrounding this
case, we find that paynent of the Sallie Mae/ HESC student | oan
obl i gati ons woul d i ndeed i npose an undue hardshi p upon the Debt or
and her son. Accordingly, we find the debt to be dischargeabl e

under 11 U.S.C. 8§ 523(a)(8).

> VWiile it is not an independent basis for this decision, we
note that at a recent status review in the HEMAR adversary
proceedi ng, Debtor’s counsel represented that the Debtor received
an unfavorable job review from her superior and, consequently,
the nodest salary increase she had received in the past was not
awarded this year. Because of her weak job performance, the
Debtor is concerned that she will be one of the early cuts that
are anticipated when the nmerger of Fleet and Bank Boston is
conplete. See Transcript of Status Hearing, A P. No. 94-1185,
April 28, 1999.
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Enter Judgnent consistent with this opinion, which we believe
conplies with the instructions of the Bankruptcy Appell ate Panel.
Dat ed at Provi dence, Rhode Island, this 14th day of July,
1999.
/s/ Arthur N. Votol ato

Arthur N. Votolato
U. S. Bankruptcy Judge
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