UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND
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In re:

NEWPORT CREAMERY, | NC. : BK No. 01-13196
Debt or Chapter 7

e e e o .o ool lo<-x

Tl TLE: In re Newport Creanery, |nc.

ClI TATION: 293 B.R 293 (Bankr. D.R I. March 17, 2003)

ORDER GRANTI NG | N PART THE TRUSTEE' S
EMERGENCY MOTI ON TO ENFORCE THE AUTOMATI C STAY

Heard on the Chapter 7 Trustee's Mdtion to Enforce the
Automatic Stay, asserting that Keven MKenna, Esqg., P.C
(“McKenna”), tried, ex parte, to obtain estate property,
specifically $105,000 held in escrow by Kevin Hayes, Esq., (the
property). The stay violation occurred when McKenna obt ai ned an
execution from the Providence County Superior Court and
attenpted to levy on the escrowed funds. McKenna argues that
under Rhode Island |aw the $105,000 is not property of this
bankruptcy estate because his execution, (allegedly)! first in
time, gives himsuperior rights in the funds.

Upon consi deration of the argunents and t he rel evant papers,

and havi ng taken judicial notice of all prior proceedings in the

1 As explained later, this turns out to be a false
st atenment .
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bankruptcy case including those in Adversary Proceedi ng No. 01-
1118, | make the follow ng findings and concl usions:

(1) When this case was filed, title to the property was in
Newport Creanery, L.P. (hereinafter “NCLP");

(2) On Septenber 14, 2001, the Chapter 7 Trustee filed an
adversary proceedi ng agai nst NCLP and vari ous ot her defendants,
all eging that, pre-petition, the property had been fraudul ently
transferred out of NCI to NCLP by Robert Swain, who controlled
both entities.

(3) On Septenber 14, 2001, the Trustee obtai ned a Tenporary
Restraining Order, and on Septenber 21, 2001, a Prelimnary
I njunction entered agai nst NCLP, on the ground that the Trustee
had established a reasonabl e |ikelihood of success on the nerits
of his fraudul ent conveyance claim Al so, NCLP, its agents,
officers, enployees, successors and assigns were enjoined “from

transferring, encunbering, selling, or assigning any asset of any val ue

including but not limted to cash or funds on deposit, wthout the
prior approval of the Chapter 7 Trustee, until either a subsequent
order is entered nodifying or amending this order or wuntil the
Conpl aint is heard and determ ned, whichever occurs sooner.” Order
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Granting Request for Prelimnary Injunction, Septenber 21, 2001,
A.P. No. 01-1118, Doc. No. 27;

(4) In Cctober 2001, MKenna/ NCLP sought relief from the
Prelimnary Injunction and for | eave to nmarket and sell the West
Shore Road Property. An order was entered providing that: “NCLP
is granted relief fromthe Septenber 21, 2001 restraining order
for the limted purpose of the sale and/or |ease of the West
Shore Road, Warwick, Rl location....” The Oder also stated:

Except as nodified above, the September 21, 2001

restraining Order against NCLP shall remain in full

force and effect and shall include the proceeds from

the sale, |ease, sublease or transfer of the real

estate | ocated at West Shore Road, Warwi ck, R I.

excepting only paynment directly to holders of valid,

perfected |iens and nortgages from the proceeds of a

sale, if any, of the Wst Shore Road, Warw ck, R

| ocati on.

Order dated 12/14/01, A P. No. 01-1118, Doc. No. 71.

(5) On Decenber 19, 2001, nearly three nonths after the date
of the prelimnary injunction, MKenna filed a notice of
attorney’s lien against the property in the ambunt of $150, 000.
See Exhibit Cto Menorandumin Support of Objection to Emergency
Motion, A.P. No. 01-1118, Doc. No. 102.

(6) An affidavit of Robert Swain filed by MKenna in the

Provi dence County Superior Court action states: “In the year
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2002, Defendant Newport Creanery, LP, consented to an attorney’s
lien to Keven A. MKenna, P.C. upon the funds nentioned in
Paragraph 5 [the $105,000] to Keven A. MKenna, P.C."”

(7) In March 2002, NCLP filed an “Energency Motion by
Def endants to be Allowed to use their Funds for the Enploynent
of Counsel.” The notion alleges that “the Trustee has refused
to allow Newport Creanery, LP to release to its counsel funds
being held in escrow subject to a consensual attorney’s lien.”
A.P. No. 01-1118, Docunent No. 90, p. 2. That notion was
considered, it was denied, and the ruling is a final order. See
Order dated May 7, 2002, A . P. No. 01-1118, Doc. No. 111.

(8) At |east as of Septenber 21, 2001, the date of the
prelimnary injunction, when the Trustee established a
reasonabl e i keli hood of success on the nerits of his fraudul ent
transfer conplaint, the West Shore Road store was property of
this bankruptcy estate. 11 U S.C. 8 541. See In re Ciccone,
171 B.R. 4 (Bankr. D.R 1. 1994); In re MortgageAnerica Corp. 714
F.2d 1266, 1275-76 (5" Cir. 1983).

(9) I'n January 2002, the property was sold by NCLP and the
net proceeds fromthe sale, approxinmtely $105, 000, were placed

in escrow with Kevin Hayes, Esg.
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(10) The property and any proceeds of its sale were
protected by very explicit restraining orders designed to
prevent exactly what MKenna has tried to do. McKenna, fully
aware of said restraining orders is charged with know edge that
he should return to this Court to seek any relief relating to

this property, and he in fact did exactly that, twice, asking to

nodify the Prelimnary Injunction. But when those efforts
failed here, he sinply went to another court, in a transparent,
ex-parte, attenpt to do an end run around existing restraining
orders of this Court.

(11) The so-called consensual lien was arranged between
Swai n and McKenna in 2002, after the i ssuance of the Restraining
Order and Prelimnary Injunction, so even under McKenna’'s fl awed
| egal reasoning, his alleged lien is not prior in time to
anyt hing rel evant here.

(12) Because 28 U.S.C. 1334(e)? gives this Court exclusive
jurisdiction over the subject property and any proceeds rel ated

thereto, the order and execution obtained by MKenna in the

2 “The district court in which a case under title 11 is
commenced or is pending shall have exclusive jurisdiction of al
of the property, wherever |ocated, of the debtor as of the
commencenent of such case, and of property of the estate.”

5
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state court regarding the $105,000 in Attorney Hayes' escrow
account are clearly void. See In re WIson-Gonmes, 281 B.R 503
(Bankr. D.R. 1. 2002).

(13) Pursuant to the Order Granting Application to
Conprom se entered by this Court on October 25, 2002, Kevin
Hayes, Esq., is ordered (again) to transfer to the Trustee, this
time forthwith, all proceeds relating to the sale of the West
Shore Road property;

(14) Upon the transfer of the sale proceeds by Attorney
Hayes to the Trustee, the restraining order entered on Novenber
22, 2002 shall be automatically vacated; and

(15) The Court will conduct a status conference in this
matter on March 27, 2003, at 9:30 a.m, to consider the
Trustee’s request for danmamges and sanctions under 11 U.S.C. 8§
362(h), and any potential claimof M. MKenna for procuring the
sale of this property.

Dat ed at Provi dence, Rhode Island, this 17t" day of March,

2003. Mz Mi

Arthur N. Votol ato
U. S. Bankruptcy Judge
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