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BEFORE ARTHUR N. VOTOLATO, United States Bankruptcy Judge



Heard on the Chapter 7 Trustee's complaint seeking turnover of the Debtor’'s interest in the
proceeds of the Juliet McCullough Trust (hereinafter “the Trust”). This action has been consolidated with
the complaint of Rhode Idand Depositors Economic Protection Corporation (hereinafter “DEPCQO”), a
judgment creditor of the Debtor, to revoke the Debtor’ s discharge.

Three main issues were presented at trid: (1) whether the spendthrift clause in the Trugt is
enforceable under gpplicable non-bankruptcy law so as to exclude the Debtor’ s interest in the Trust from
the bankruptcy estate; (2) whether the payments received by the Debtor from the Trust within 180 days
of the petition date are property of the Debtor’ s estate under 11 U.S.C. § 541(a)(5)(A); and (3) whether
the Debtor’ s discharge should be revoked pursuant to 11 U.S.C. 88 727(d)(1) and (d)(2).

After areview of dl of the evidence and the pogt-trid memoranda, this Court will essentidly follow
and adopt the position of the Chapter 7 Trustee in his Post-Trid Memorandum, Docket #59, and his Reply
Brief, Docket #64. At the outset, and brushing asde any dement of suspense, dl issues of credibility and
disputed fact are resolved againg the Debtor, Ricky McCullough, as are dl conclusions of law proposed
by him. Specificdly, the Court holds: (1) that the spendthrift provison of the Juliet McCullough Trust is
not enforceable under applicable non-bankruptcy law, making the Debtor’ sinterest in the Trust property
of the edtate; (2) dterndively, | find that the Juliet McCullough Trust is testamentary, meking the
distributions to the Debtor property of his bankruptcy estate under 11 U.S.C. 8 541(8)(5)(A); and (3) the
Debtor’ sdischargeis revoked.

TRAVEL AND BACKGROUND




On June 11, 1998, Ricky W. McCullough, an emergency room physician, filed a voluntary petition
under Chapter 7 of the U.S. Bankruptcy Code and on July 21, 1998, Andrew S. Richardson, Esg., the
Chapter 7 Trustee convened the 8 341 first meeting of creditors. On September 24, 1998, the Debtor was
granted a discharge pursuant to 11 U.S.C. 8 727. On December 30, 1998, based on information obtained
a the 8 341 hearing, the Chapter 7 Trustee filed an adversary proceeding requesting the turnover of the
Debtor’'s interest in the Trugt, and he obtained a prdiminary injunction to maintain the status quo. On
February 24, 1999, the Trustee amended his Complaint to add William H. McCullough, Trustee of the
Juliet McCullough Trugt, and the Juliet McCullough Trust as defendants. On February 19, 1999, DEPCO
filed an adversary proceeding against the Debtor to revoke discharge under Section 727(d)(1) and (d)(2).

Because there exist common issues of fact and law, the DEPCO adversary proceeding was consolidated
with the Chapter 7 Trustee' s adversary proceeding, and on February 16, 2000, E. Martin Stutchfield, Esg.,
Guardian Ad Litem for the Debtor’s four children, was permitted to intervene as a Defendant in the
Trustee' s adversary proceeding. At the conclusion of the hearing on these consolidated proceedings, the
parties filed proposed findings of fact and conclusions of law.

In his Pogt-Trid Memorandum the Trustee argues.  that a Trust Addendum executed by Juliet
McCullough on March 12, 1998, together with the actions of the Debtor and William McCullough, establish
clearly that the Debtor aone controlled the disbursement of the proceeds of Juliet McCullough's life
insurance policy and that said conduct was consgtent with the intent of the late Mrs. McCullough; and that
the execution of the Trust Addendum, combined with the Debtor’ s aasolute dominion and control over the

Trugt funds invaidates the spendthrift provison of the Trugt, rendering the Debtor’s interest in the Trust
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property of his bankruptcy estate under 11 U.S.C. 8 541(¢)(2). Alternatively, the Trustee argues that the
Trud is testamentary in nature, and that the payments received by the Debtor from the Trust within 180
days of the petition date are property of the bankruptcy estate, pursuant to 11 U.S.C. § 541(3)(5)(A).
Finally, the Trustee argues that the Debtor’ s discharge should be revoked because the Debtor gave fase
testimony at his 8 341 meeting, and because of his fraudulent failure to report to the Chapter 7 Trustee his
acquidition of property of the bankruptcy estate until well after his discharge had entered.

The Defendants do not redlly address the Trustee' s arguments, but rather focus on the manner in
which the life insurance proceeds were expended. The Defendants argue, but fall to establish, that no harm
means no foul, since the Debtor spent the Trugt funds for the generd welfare of his family after his wife
passed away, in accordance with his late wife swishes. The Chapter 7 Trustee argues, correctly in my
view, that it isthe Debtor’s contral thet invdidates the spendthrift provison of the Trugt, and that the manner
in which the funds were dlegedly" spent isirrdevant.

FINDINGS OF FACT

1. In December 1997, The New England issued a term life insurance policy in the amount of
$750,000, insuring the life of  Juliet Ann McCullough, and Ricky W. McCullough, her husband, was named

as beneficiary.

! As to this red herring, the Debtor has not adequately shown or
accounted for the nonies allegedly spent for the general welfare of the
famly, even if they were proper expenditures.



2. In late February, early March 1998, Juliet McCullough became ill, was hospitalized and
diagnosed as being termindly ill with cancer, and passed away on April 7, 1998.

3. Upon learning of his daughter-in-law’ sillness, William McCullough, the Debtor’ s father, came
to Rhode Idand in March 1998 and stayed with the family until mid-August when he returned to hishome
in Cdifornia. Before Juliet passed away, William McCullough was named as Trustee of her Trust.

4. Prior to this, on September 26, 1997 DEPCO obtained a judgment of $111,375.85, plus
interest, againg both Ricky and Juliet McCullough. The Debtor testified that one of the purposes of the
Trust wasto protect the proceeds of the life insurance policy from the DEPCO judgment.

5. On or about March 10, 1998, Juliet McCullough and William McCullough met with Attorney
James O'Nelill and executed the Juliet McCullough Trust, naming Ricky McCullough as sole beneficiary.

Paragraph 5 of the Trust contains a spendthrift provison, which if enforcesble, would exempt the Trust
assets from bankruptcy.

6. On March 12, 1998, the Debtor and his wife, without the aid of an attorney, drafted the Last
Will and Testament of Juliet Ann McCullough, aswell as a document entitled “ Disbursements of Proceeds
From Term Life Insurance” The parties have referred to this document asthe “Addendum.” On March
17, 1998, Juliet removed her husband as beneficiary of the life insurance policy and subgtituted the Trust
in hisplace.

7. Inits opening paragraph the Addendum states: “In accordance to my dedire, the trustee of my
Trugt (the duliet McCullough Trugt, w/dit March 10, 1998) shdl cause the beneficiary to carry out the

following disbursements under the redtrictive clauses of the Trust.” The Addendum lists the names of
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persons who were to receive disbursements from the $750,000 life insurance policy in specific amounts,
i.e,, the Debtor was to receive $400,000; the four minor children’s dlocations totaled $320,000; Juliet
McCullough’s mother, father, and three brothers were dlocated the remaining $30,000.

8. William McCullough, the trustee of the Trudt, testified that he had discussed with Juliet

McCullough her concarnsfor her family after her degth, indluding the welfare and education of her children.

He d =0 testified that he had no knowledge of the condition of the family finances, that he was not avare
of the DEPCO debt, and had never witnessed any discussions about the Debtor being irresponsible with
money. Nor did Juliet McCullough express any concern to Mr. McCullough about his son’s (the Debtor’s)
handling of money. Mr. McCullough testified that he had no reason to distrust his son with the use or
control of the Trust money.

9. Mr. McCullough’'s understanding of both the Trust and his role as Trustee came from
conversations with Juliet McCullough, severd meetings with Juliet and Attorney O'Nalll, and his own review
of the Trust document. The purpose and workings of a spendthrift trust were never explained to Mr.
McCullough, and he testified that there were no discussions about a spendthrift trust between himsdlf, duliet,
and Attorney O'Nelll. Neither was he informed that one of the purposes of a spendthrift trust isto limit the
beneficiary’ s access to the corpus in order to protect the beneficiary from his own shortsghtedness.

10. On Jduly 14, 1998, proceedstotaing $768,277.67 from Juliet McCullough' s term life insurance
policy were deposited into a New England Financid Access Plus account in the name of William
McCullough, Trustee of the Juliet McCullough Trust dated 3/10/98, with an address of 249 Hope Street,

Providence, Rl 02906.



11. According to the Trust account check register maintained by both the Debtor and William
McCullough, the following checks were issued: Check No. 101 on July 17, 1998, payable to Ricky
McCullough (the Debtor) for $38,277.67; Check No. 102 on July 18, 1998, to James D. Levitt, Esg.-
Escrow Account in the amount of $100,000; Check No. 103 on July 21, 1998, to Ricky McCullough for
$10,000.

12. Just afew days after these disbursements, on July 21, 1998, a the Debtor’ s first meeting of
creditors pursuant to 11 U.S.C. § 341(a), the Debtor gave the following responses to the Chapter 7
Trustee' s questions.

MR. RICHARDSON: Have you received monies from the Trust?

DEBTOR: No.

MR. RICHARDSON: None?

DEBTOR: No.

MR. RICHARDSON: There was an addendum to the Trust whereby certain disoursements were
directed. Are you aware of this document?

DEBTOR: Yes. Yes.

MR. RICHARDSON: Isthat right. Now, have any of these disbursements been made?
DEBTOR: No.

MR. RICHARDSON: No?

DEBTOR: No.



MR. RICHARDSON: Okay. Isdl of the money in the Trust today?

DEBTOR: Yes.

MR. RICHARDSON: Itis?

DEBTOR: Yes.

13. The Debtor tedtified that Check No. 101 issued to him in the amount of $38,277.67 was used
to pay consumer and medica hills, funerd expenses, and “trangtion expenses’ for his sons, but did not
produce, as promised, alist of said bills and expenses.

14. Check No. 102 dated July 18, 1998, payable to James D. Levitt, Esg.-Escrow Account was
signed by William McCullough. Check No. 106 was issued payable to the Debtor for $73,000. Checks
Nos. 104 through 111 and No. 131, totaling $123,894 were issued between July 27, 1998 and August
3, 1998, and were in the handwriting of William McCullough.

15. In August 1998, when William McCullough returned to Cdifornia, he left the New England
Financid checkbook and account ledger with the Debtor, and before leaving he Sgned a number of the
checksin blank and left them in the Debtor’s possesson. Starting on August 19, 1998, with Check No.
112, the Debtor’ s handwriting appears in the check register and on the checks which had been signed in
blank by William McCullough. Theresfter, the following checks were made payable to the Debtor: Check
No. 112, dated August 19, 1998, in the amount of $60,000; Check No. 114, dated September 4, 1998,
in the amount of $55,000; Check No. 115, dated September 25, 1998, in the amount of $45,000; Check
No. 133, dated December 4, 1998, in the amount of $30,000; and Check No. 139, dated January 4,

1999, in the amount of $5,100, for atotal of $195,100.
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16. Sometime during the summer of 1998, William McCullough authorized the Debtor to use his
sgnature stamp as Trustee of the Trust. He aso testified that he saw nothing wrong with the Debtor’ s use
of his9gnature samp or the Sgned-in-blank Trust checks, that he trusted his son to make expenditures for
the benefit of the family, and that he saw no reason why the Debtor could not be entrusted with complete
control of the Trust assets?

17. The Debtor and William M cCullough had no specific conversations before the issuance of eech
Trugt check, nor did William McCullough put any cgp on expenditures by the Debtor for automobiles and
home improvements, nor did he require the Debtor to obtain bids for even substantia home improvements.

William McCullough relied solely on the Debtor’s judgment regarding expenditures for red estate and
stock investments from Trust funds, and he never sought or received independent advice.

18. In May 1998, the Debtor contacted ared estate broker to look for red etate “for the Trust.”

The Debtor conducted al meetings with the red estate broker and viewed property on Moosup Valey
Road in Fogter, Rhode Idand, which was later purchased by the Trust. William McCullough did not see
the Foster property until after a depost was made, and he was not informed before Ricky hired Attorney

James D. Levitt to perform legal work regarding the Trust’s purchase of red estate.

2 Considering the frequency and anopunts of Trust checks being

witten by R cky MCullough, one wonders what it would take to give
Wl liam McCul |l ough concern over his son’s judgnent in the handling of
noney.



19. The Debtor testified that William McCullough, as Trustee, had at times refused to approve
certain expenditures, but he was unable to give any specific examples or occasons as to when that
occurred. William McCullough testified that he had voiced disgpprova of certain properties that he had
looked at with the Debtor, but was equally vague as to details.

20. The Trust bank statements and canceled checks were mailed to the Debtor’ s residence, 249
Hope Street, Providence, Rhode Idand.  Trustee William McCullough never asked for or saw these
documents until after this litigation began.

21. Fundsto the Debtor from the Trust were deposited into his persond Bank Boston checking
account, and these funds were co-mingled with his earnings as an emergency room physcian. There were
no notations on any checks indicating whether expenses were Trust related or persond, and therewere dso
no notations about whether the expenses were dlocated to his or his children’s share of the Trust. Dr.
McCullough did testify “that 100% of the Trust monies spent from his persona account were used for and
dlocated to the children's share of the Trust funds” but he could not explain why the payment of
approximately $30,000 in red edtate taxes on his residence, more than $20,000 for his persond
automobile, charitable donations to his church, and payments for improvements to the Foster red estate
were dlocated to the children’s share of the Trust.

22. Approximately 309 checks areinduded in the Debtor’ sexhibits & trid. One hundred fifty-one
of these checks are dated prior to July 17, 1998, the day the Debtor first received any Trust funds. The
Debtor testified that the money that he received from the Trust was not reimbursements for these expenses,

and, we conclude that these 151 checks are not relevant to an andysis of the use of Trudt funds. Other than
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to clutter the record, we wonder why they wereincluded. The remaining 158 checks were purportedly for
trust expenses. Approximately 450 checks should have been written from the Debtor’ s persond checking
account from July 1, 1998 through January 4, 1999, i.e., the check numbers for that period begin a Check
No. 1116 and end at Check No. 1566. The Debtor failed to produce any of the 292 missing checks
written during this period, nor has he explained their absence.

23. On January 4, 1999, the Debtor applied for an E* Trade stock trading account in the name of
the Trust. Thisaccount was st up by the Debtor, who listed himself as co-trustee of the Trust with William
McCullough. William McCullough had no knowledge of the E* Trade account until severd months after
it was opened. The Debtor traded stocks through the account without consulting William McCullough, the
Trustee.

24. From July 17, 1998 to January 4, 1999, the Debtor received funds from the Trust totaling
$326,377.67, and testified that the way the Trust was handled and the expenditures made were for the
generd welfare of the family and were consistent with both hiswife' sintent and with his understanding with
William McCullough, as Trustee of the Trudt. 1t was dso the Debtor’ s understanding that he was supposed
to receive $400,000 outright from the Trust.

25. Itisdipulated that the Chapter 7 Trustee first learned of the digtributions from the Trust by a
December 17, 1998 letter to the Chapter 7 Trustee from the Debtor’s counsdl. Thisletter was in belated
response to two requests by the Chapter 7 Trustee, one on November 11, 1998 and the other on

December 2, 1998, seeking information about Trust disbursements.
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CONCLUSIONSOF LAW?

Firg for congderation is whether the Juliet McCullough Trugt is a vaid spendthrift trust. The
Defendants argue thisissue in the affirmative on the ground that such trusts are excluded from a bankruptcy
estate under Section 541(c)(2) which gtates: “A redtriction on the transfer of a beneficid interest of the
debtor in atrust that is enforceable under applicable nonbankruptcy law is enforcesble in a case under this
title” 11 U.S.C. §541(c)(2); seeaso Inre Goldberg, 98 B.R. 353, 356 (Bankr. N.D. Ill. 1989). Trusts
containing spendthrift provisons are vaid under Rhode Idand law.

Any person creating an express trust for the benefit of any other person or persons may by

the terms thereof establish valid restraints on the voluntary and/or involuntary transfer of

interests therein by the beneficiaries thereof, whether by way of anticipation or accderdion,

assgnment, hypothecation, or by virtue of legd processin judgment, execution, atachmert,
garnishment, bankruptcy, or otherwise.”
R.I. Gen. Laws § 18-9.1-1.

“A spendthrift trugt is one in which, by direction of the stlor, the right of the beneficiary to
payments from the trust fund or the income thereof is nat trandferable by him nor lidble to be taken from him
for satisfaction of hisdebts” Industrial Nat. Bank v. Budlong,, 106 R.I. 780, 786 (1970), citing Bogert,

Trusts and Trustees (2d Ed.), 8§ 221, a 623. “The purpose of a spendthrift trust is to protect the

beneficiary from himsdlf and his creditors” In re Cattafi, 237 B.R. 853, 856 (Bankr. M.D. Fla. 1999),

3 In reaching our conclusions of law, | generally agree with and

adopt the anal ysis of the Chapter 7 Trustee as stated in his Post Trial
Menmor andum Docket #59, and his Reply Brief, Docket #64.
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citing Croomv. Ocala Plumbing & Elec. Co., 62 Fla. 460, 466, 57 So. 243, 244-45 (1911). “[N]o
particular form of language is necessary to create a spendthrift trust, but the settlor must manifest her
intention in language which is dlear and unequivoca.” In re Baldwin, 142 B.R. 210, 213 (Bankr. S.D.
Ohio 1992).

In bankruptcy, the degree of control exercised by the debtor over the spendthrift trugt is often the
primary congderation in determining whether the trust isvaid. See In re Schwen, 240 B.R. 754, 757
(Bankr. D. Minn. 1999). There appear to be no Rhode Idand cases which address whether the Debtor’s
exercise of dominion and control over the Trugt invaidates the spendthrift provisons, so we will 1ook to the
case law of other jurisdictions.

[A] trust that contains spendthrift provisions cannot be a spendthrift trust if: (1) the settlor

of the trust isdso the beneficiary of the trugt; (2) the beneficiary has dominion and control

ior\]/{err] ;rtl;a utsrt%ist; (3) the beneficiary may revoke the trust; or (4) the beneficiary has powers

In re Gallagher, 101 B.R. 594, 600 (Bankr. W.D. Mo. 1989), citing, In re Svanson, 873 F.2d 1121,

1124 (8" Cir. 1989); see also In re O’ Brien, 94 B.R. 583, 587 (W.D. Mo. 1988).

4 Provisions (2) and (4) of the Gallagher definition are clearly

nmet in this case.
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The Chapter 7 Trustee focuses his argument on the issue of dominion and control by the Debtor,
while the Defendants argue that the Court should end itsinquiry with the spendthrift provison in the origind
trust and find that the Juliet McCullough Trust isavdid inter vivos spendthrift trust. The Defendants point
dmply to Artide 5 of the Juliet McCullough Trust which contains boilerplate spendthrift language®
However, “[t]he exigence of an anti-dienaion provison does not in and of itsdf qudify the trust as a
spendthrift trust. The trust must till meet certain sandards to be excluded from the bankruptcy estate
pursuant to 8 541(c)(2).” InreBaldwin, 142 B.R. at 214, citing, In re Svanson, 873 F.2d at 1121.

In determining whether the spendthrift provision of the trust is vaid, we must dso keep in mind an
important policy of the Bankruptcy Code. “It is the policy of the Code to enlarge the bankruptcy estate
to the extent possible under the Code in an effort to provide creditors with the distribution to which they
are entitled. Accordingly, 8 541(c)(2) must be narrowly construed to avoid impinging upon the policies

sought to be furthered by the Code.” Baldwin, 142 B.R. at 214.

> Article 5 of the Juliet MCullough Trust states, “No noney or
property payable or distributable under this trust shall be pledged,
assigned, transferred, sold or in any matter whatsoever anticipated,
charged, or encunbered by the beneficiary hereunder or in any natter
liable in the possession of the Trustee for the debts, contracts,
obligations, or engagenents of such clains, |egal or equitable against
any such beneficiary. The Trust property shall not be subject to
attachment.”
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| agree with the Chapter 7 Trustee that the origina trust should not be examined in a vacuum, but
must be looked at together with the Addendum and the conduct of the Debtor, which discloses blatant
and unfettered dominion and control over the Trust assets. “[T]he Court must andlyze the terms of the Trust
not only for the actua exercise of dominion and control by the debtor but also for the ability of the debtor
to exercise dominion and control.” 1d. a 215, citing, In re Swvanson, 873 F.2d at 1124. “Itisclear that
if the beneficiary has absolute and sole discretion to compe distribution of the trust assets, the spendthrift
provison mug fal.” Inre Schwen, 240 B.R. & 757. “However, something less than absolute control may
aso destroy the spendthrift character of atrust.” Id., citing, McCauley v. Herdoff (In re Herd off), 147
B.R. 262, 266 (Bankr. M.D. Fla. 1992).

The Trust Addendum dtates:

“In accordance to my desire, the trustee of my trust (the Juliet McCULLOUGH Trug,

wd/t March 10, 1998), shall cause the beneficiary to carry out the following

disbursements under the restrictive clauses of the Trugt...”. (emphasis added).
Under the Addendum, the Debtor clearly was given the power to control the disbursement of the proceeds
of thelife insurance policy, and that the settlor, Juliet McCullough, intended for the Debtor to exercise such

contral, i.e., the Addendum gives the Debtor, who is the sole beneficiary of the Trust, unrestricted power

to make dishursementsin his sole discretion.

However, thisis not the end of the Court’s inquiry, and the analysis continues by examining the
actions of the debtor/beneficiary, because “[i]f the beneficiary exerts sufficient dominion and control over

the trust property, the trust can no longer be consdered spendthrift.” In re Bottom, 176 B.R. 950, 953
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(Bankr. N.D. Ha 1994). The evidence establishes condusively that other than William McCullough merely
sgning some of the Trust checks, many in blank, virtudly al disbursements of Trust funds were made by
the Debtor, under his direct, unsupervised control. Counsd for both the Trustee of the Trust and the
Guardian Ad Litem propose, without factud or legdl support, that because there was a Trustee of the Trust
(William McCullough), the Debtor did not possess sufficient contral to judtify invaidation of the spendthrift
provison. See Schwen, 240 B.R. a 757. In Schwen, the Bankruptcy Court held that because the
debtor’ s control over the trust was limited by a co-trustee and her fiduciary duties to the other beneficiaries,
she did not exercise sufficient dominion and control over the trust property to invdidate the spendthrift
provison. Id. a 757-58. The debtor in Schwen could not act with respect to trust assets without her
brother’s (the co-trustee’ s) consent. Seeid. at 757. Here, the Debtor’ s control over the Trust property
was not limited or inhibited in any way by the fact that his father was the actud, sole Trustee. The evidence
is that even when William McCullough was in Rhode Idand, his limited role was to sgn the checks that the
Debtor placed in front of him, without any inquiry, and there is no evidence that William McCullough ever
refused to sign a check for the Debtor. After William McCullough left Rhode Idand, the Debtor had and
exercised tota control of the Trust checkbook by virtue of the fact that hisfather eft sgned, blank checks
for the Debtor’s cart blanche use. The Chapter 7 Trustee points out that about $325,000 of the Trust
money went directly into the Debtor’s persond checking account, over which the Debtor had sole control.

The Debtor’ s actions with respect to the E* Trade stock trading account is aso demonstrative of
his dominion and control over Trust assets. The Debtor opened this account without the knowledge of

William McCullough, by usng hisfather' s Sgnature gamp. The Debtor then, without his father’ s knowledge
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or permission, named himsdf as Co-Trustee on the account and traded stock in the account. Additiondly,
unlike the debtor in Schwen, Ricky McCullough was nat limited by any fiduciary duty to other beneficiaries,
because he was the sole beneficiary of the Trust.

| find not only that the Debtor had unlimited access to the Trust assets, but that this degree of
control wasin fact directed and intended by the settlor, Juliet McCullough, rendering the Trust void ab initio.
The sttlor never advised Trustee William McCullough thet she intended the Debtor’ s access to be limited,
and if Juliet truly intended this to be a spendthrift trust, there should have been some contact between her,
Attorney O'Nalll, and William McCullough as Trustee of the Trugt, and the Trust Addendum would not
have authorized or directed the sole beneficiary to make the disbursements. Because of the language of the
Addendum, the actions of the Debtor, the passve role played by William McCullough, and the obvious
intentions of the parties, it is clear that the Debtor exercised sufficient control and dominion over the Trust
funds to invaidate the spendthrift trust provision.

Alternatively, should the rulings above not survive an goped, | find that the Juliet McCullough Trust
is testamentary in nature and therefore the distributions to the Debtor are “bequests’ under Rhode Idand
law. Thisconcduson isin accordance with Knowles v. Metropolitan Life Ins. Co., 60 R.I. 197 (1938),
which held that an attempt by an individud to make a digpostion of her property after her deeth without
passing a present interest to atrustee is testamentary in nature. 1d. In Knowles, the insured changed the
beneficiary of her insurance policy to “JamesH. Barney, X., Trustee” 1d. at 460. Thereefter, the insured
executed an instrument purporting to be an indenture of trust, which appointed James H. Barney, J.,

Trustee to recaive and hold title to dl her persond property, on certain conditions. Additiondly, James J.
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Barney, J. was named beneficiary of the insurance policy in his capacity as Trustee for “the uses, purposes,
and trusts set forth in the aforesaid trust insrument.” |d. The Court stated that:

There can be no question that the indenture of October 14, 1935 was an attempt by the

owner to make a digposition of her property after her desth without passing a present

interest to the trustee. Being testamentary, it was necessary that it be executed in

accordance with the requirements of the statute of wills.

Id. at 461. Because there was only one witness to the trust ingtrument, it was invalid.

Unlike the trugt in Knowles, the Juliet McCullough Trust was vdidly executed. However, no
present interest in property passed to William McCullough, the trustee of the Trust at its inception. The
Trugt, which was to be funded soldly by the proceeds of Juliet McCullough'’s life insurance policy, was
established one month before her death in order to distribute the proceeds of the policy after her degth.
Thisfact, plusthe dear language of the Addendum which gates thet the Addendum isinduded as an “insart
to my Will and Trugt” forecloses any notion that the Trust was not intended to be testamentary.

Thistestamentary intent is further illustrated by the actions of the Debtor and William McCullough.
The Trust documents do not provide for the payment of Juliet McCullough's debts, taxes, or funera
expenses. The provision for these items is found in the second paragraph of Juliet’ s Will. However, the
Debtor testified that he used the first $38,277.67 that he received from the Trugt to pay these debts as
directed by Juliet’ sWill. There can hardly be a clearer expression of tetamentary intent than adirection

by the testator to pay funera and buria expenses from her life insurance proceeds. For al these reasons,

| find that the Juliet McCullough Trugt is testamentary in nature and was established as a“ will subdtitute.”
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This requires us to consder Bankruptcy Code 8§ 541(8)(5), which includes as property of the
edtate:

Any interest in property that would have been property of the estate if such interest had

been an interest of the debtor on the date of the filing of the petition, and that the debtor

acquires or becomes entitled to acquire within 180 days after such date-(A) by bequest,

devise, or inheritance.
11 U.S.C. § 541(a)(5)(A).

[N]either cases nor legidative history have addressed the treatment of will subgtitutes from

the standpoint of creditors clams againg the debtor. If will subgtitutes are deemed

testamentary for purposes of creditors caimsin bankruptcy, they will be deemed to be

transferred when the benefactor dies and will be subject to the sx-month window of §

541(a)(5)(A). If they are held to condtitute gifts, on the other hand, they will be deemed

to be tranderred when the initid ingrument of gift is executed and will fdl into the

bankruptcy edtate if that event occurred before (but not after) the petition.
In re Crandall, 173 B.R. 836 (Bankr. D. Conn. 1994), quoting, Adam J. Hirsh, Inheritance and
Bankruptcy: The Meaning of the Fresh Start, 45 Hastings L.J. 175, 182 n.24 (1994). Since the Debtor
acquired $321,377.67 from the Will and Trust of Juliet McCullough within 180 days of the petition date,
it follows that said acquisition condtitutes a bequest, devise or inheritance, which is property of the
bankruptcy estate.

The Chapter 7 Trustee references the case of Togut v. Hecht, 69 B.R. 290 (S.D.N.Y. 1987),
where the Didtrict Court affirmed aruling that the bankruptcy trustee was entitled to any payments from a
testamentary spendthrift trust actualy received by the beneficiary/debtor within 180 days of the filing of the
bankruptcy petition under 8 541(a)(5)(A). 1d. In Hecht, the debtor was one of four beneficiaries of two

spendithrift trusts creeted in separate wills by his grandparents. See Inre Hecht, 54 B.R. 379, 381 (Bankr.
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D.N.Y. 1985), aff'd, 69 B.R. 290 (S.D.N.Y. 1987). The Bankruptcy Court held that the Trusts were
spendthrift trusts and thus Hechts' creditors and the bankruptcy trustee could not touch the trust corpus.

Id. a 383. However, the court found that the income recaived by the debtor, and the income to which the
debtor was entitled by the terms of the trust during the 180 day period &fter thefiling of the petition was not
shielded from the bankruptcy trustee’ s avoiding powers. 1d. at 384. The Court concluded that: “[o]nce
incomeis recaived by the beneficiary or the beneficiary is entitled to recaive it under the terms of the trudt,
theincomeis no longer entitled to soendthrift protection.” Id. at 383. Applying thisreasoning, | find that
the $325,000 received by the Debtor within the 180 days of the filing of his petition is not subject to the
Trust’s spendthrift provisonsand congtitutes property of the estate.

Additiondly, as the bankruptcy Trustee notes, the Rhode Idand Supreme Court has held that:
“[clourts refer to testamentary gifts of trust income as *bequests’” Smith v. City of Providence, 63 R.1.
333, 341, 9 A.2d 10 (1939). Because we have found the Trust and Addendum to be testamentary, the
funds recaived by the Debtor within the 180 days of the petition are bequests and are property of the
bankruptcy estate. Accord, Inre Gower, 184 B.R. 163 (Bankr. M.D. FHa. 1995); Smith v. Moody (In
re Moody), 837 F.2d 719 (5™ Cir. 1988)(under § 541(a)(5)(A), payments which are bequests from a
spendthrift trust to which the beneficiary is entitled or recaived within the 180 day period after the filing of
the bankruptcy petition are property of the bankruptcy estate.)

This Court rgjects the pogtion of the Debtor, the Trust, and the Guardian Ad Litem that the Juliet
McCullough Trug isan inter vivos spendthrift trust. The Defendants rely on the case of Magill v. Newman

(In re Newman), 903 F.2d 1150 (7" Cir. 1990), where the 7" Circuit Court of Appeds sustained the
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digtrict court’ sreversa of the bankruptcy court and found a debtor’ sinterest in the didtribution of the corpus
of a spendthrift trust and digtributions of income from the Trust made to the debtor within 180 days
following the filing of the bankruptcy petition were not property of the bankruptcy estate. Unlike the Juliet
McCullough Trust which we have found is atesamentary trud, the trust in Newman was an inter vivos trust
of which the debtor was the beneficiary. Therefore, Newman is digtinguishable and does not dter our
holding that the distributions received by the Debtor in the 180 days after the bankruptcy petition are
property of the bankruptcy estate under Section 541(a)(5)(A).

The last issue to be addressed is the revocation of the Debtor’ s discharge, and here | adopt the
Chapter 7 Trustee' s position that the discharge should be revoked pursuant to 11 U.S.C. § 727(d)(1) and
8§ 727(d)(2).

Section 727(d) states,

On request of the trustee, a creditor or the United States Trustee, and after notice and a
hearing, the Court shdl revoke a discharge granted under sub-section (@) of this section if-

(1) such discharge was obtained through the fraud of the debtor, and the
requesting party did not know of such fraud until after the granting of such
discharge;

(2) the debtor acquired property of the estate, or became entitled to
acquire property that would be property of the estate, and knowingly and
fraudulently falled to report the acquidtion of or entitlement to such
property, or to deliver or surrender such property to the trustee...

11 U.SC. 8§ 727(d)(1) & (2). “Asagenerd rule, to obtain relief under § 727(d)(2), the plaintiff must

prove that the debtor committed fraud in fact.” Inre Bowman, 173 B.R. 922, 925 (B.A.P. 9" Cir. 1994),
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(citing, In re Edmonds, 924 F.2d 176, 180 (10" Cir. 1991)). “The fraud must be proven in the
procurement of the discharge and sufficient grounds must have existed which would have prevented the
discharge” Id. (citing, Inre Topper, 85B.R. 167, 169 (Bankr. SD. Ha 1988)). “The plaintiff must dso
prove that it was unaware of the fraud at the time the discharge was granted.” 1d.

To revoke adischarge under Section 727(d)(1), "we must find that fraud was committed prior to
the discharge bar date and that the debtor/defendant’ s discharge would have been denied under 11 U.S.C.
8 727(a) if this Court had been made aware of the fraud prior to granting the discharge” Inre Emery, 170
B.R. 777, 783 (Bankr. E.D.N.Y. 1994), rev’d on other grounds, 201 B.R. 37 (E.D. N.Y. 1996).

Pursuant to 11 U.S.C. 8727(a)(4), a discharge will be denied if an objecting party can

provethat: (1) the debtor made a statement under oath; (2) the statement was fase; (3)

the debtor knew the satement was fase; (4) the debtor made the statement with fraudulent

intent; and (5) the statement related materidly to the bankruptcy case.

Emery, 170 B.R. a 783 (footnote and citations omitted); see also In re Sears, 225 B.R. 270, 273-74
(Bankr. D.R.I. 1998).

The Chapter 7 Trudtee has established dl five dements of theEmery case. The Debtor’ s testimony
at the 8 341 mesting, that he had not recelved any monies from the Trust, when he had actudly received
$38,277.67 from the Trugt four days prior to the meeting was nothing less than an intentiona falsehood.

To add further insult to what had dready transpired, the Debtor received $10,000 on the same day asthe

§ 341 meseting! The Debtor a0 tedtified that no disbursements had been made per the Trust Addendum,

even though he had issued a check for $100,000 to the James D. Levitt, Esq,-Escrow Account on July 18,
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1998. The Debtor ds0 tedtified thet dl of the insurance money was ill in the Trust account, when he well
knew that three checks totaling $148,278 had been written from that account.

The Debtor argues that he understood the term “disbursements’ to mean distributions made to the
beneficiaries of the Trugt, and explains this interpretation as the result of * conversations with his counsdl
after the DEPCO deposgition,” but this lame explanation does not address the rest of his fase testimony.
At bottom, as stated previoudy, dl credibility issues are resolved againgt the Debtor.

Examples (but not dl) of the Debtor’ slack of credibility are too numerous. (1) the Debtor testified
that Check No. 101 was drawn in the amount of $38,277.67 to pay bills and expenses which equaled that
exact amount, and that the funds were used for consumer goods, medicd bills, funerd expenses and
“trandtion expensesfor theboys” However, the Debtor did not produce any of sad billsor receipts. Also
of concern isthe unexplained coincidence of theinitid depost into the Trust Account of $768,277.67 and
the fact that Check No. 101 was in the amount of $38,277.67, leaving an exact balance of $730,000 in
the account; (2) athough the Debtor did admit that certain expenses alocated to the children’s share of the
Trust were a “sretch,” he could not explain why the payment of $30,000 in red estate taxes on his
residence, $20,000 for his persona automobile, charitable donationsto his church, and payments for the
improvement to the Foster real estate were aso dlocated to the children’s share of the Trust.

Without further belaboring the point, it is dso clear that the Debtor tedtified knowingly and
untruthfully at the 8 341 medting. “Allegaions of lying in the filed Schedules and Statement of Affairs, and
lying a both the 341 Meeting and the Rule 2004 Examingtion, satisfy the requirement of dleging a post-

petition fraud.” Emery, 170 B.R. a 782; see also, In re Kingsley, 162 B.R. 249 (Bankr. W.D. Mo.
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199) (intentiona misrepresentation of assets and liabilities on bankruptcy schedules and at meeting of
creditors congtituted fraud under 727(a)(4)(A)). The Chapter 7 Trustee did not learn of the fasity of the
Debtor’ s testimony until December 1998, after entry of discharge, and if he had known of the Debtor’s
fdse testimony prior to entry of discharge, based upon these facts, the Trustee could have, should have, and
would have successfully objected to the entry of the Debtor’s discharge.

| dso find that the Chapter 7 Trustee has established overwhelmingly that: (1) the Debtor's
gatements under oath were false; (2) the Debtor knew those statements were fase; (3) the Debtor intended
to midead the Chapter 7 Trustee regarding the money in the Trust; and (4) the Debtor’ s fase satements
were materid to the bankruptcy case. Accordingly, the Debtor’ s discharge is revoked under 11 U.S.C.
8§ 727(d)(2).

The Debtor’'s discharge aso should be and is revoked under 11 U.S.C. § 727(d)(2). “Asa
generd rule, aplaintiff must prove that the debtor acquired or became entitled to acquire property of the
estate and knowingly and fraudulently failed to report or deliver the property to the trustee, in order to
obtain relief under 727(d)(2). Both dements must be met and the plaintiff must prove that the debtor acted
with the knowing intent to defraud.” Bowman, 173 B.R. at 925 (citingIn re Yonikus, 974 F.2d 901, 905
(7" Cir. 1992)). “The trustee has the burden of establishing both the acquisition of property which
becomes property of the estate and the knowing and fraudulent failure to either report the acquisition or
deliver the property to thetrustee.” Inre Couch, 54 B.R. 682, 684 (Bankr. E.D. Ark. 1985) (citing, In

re Black, 19 B.R. 468 (Bankr. M.D. Tenn. 1982)); In re Guerrero, 30 B.R. 463 (N.D. Ind. 1983).
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Dr. McCullough acquired $38,277.67 from the Trust within five days of his § 341 meeting, and an
additiona $10,000 on the day of the medting. | have previoudy ruled that these digtributions and
subsequent distributions to the Debtor were property of the estate pursuant to 8§ 541(a)(5)(A), and that the
Juliet McCullough Trust was not a vaid spendthrift trust. Thus, the first prong of Section 727(d)(2) is
satisfied —i.e, that the Debtor acquired property of the estate. 1t isaso clear that the second element —
that the Debtor fraudulently did not report the property to the Chapter 7 Trustee —is dso satisfied. The
Debtor knowingly and fraudulently denied receiving any monies from the Trust. He aso tedtified fsdly at
the § 341 meeting that dl the money was ill within the Trust as of the date of the § 341 meeting.
Furthermore, the Debtor failed to report subsequent monies received, approximately $280,000, and it was
not until December 1998 that the Chapter 7 Trustee received financid information from Debtor’ s counsel
that he first learned that the Debtor had received checks from the Trust totaling $321,377.67.

The Debtor’ s fase testimony at his 8 341 meeting was intended to midead and hinder the Chapter
7 Trugtee from investigating the Debtor’ s receipt and use of Trust funds. Under the circumstances, the
discharge is dso revoked under 11 U.S.C. § 727(d)(2), because the Debtor acquired property of the estate
both before and after the 8 341 meeting and knowingly and fraudulently failed to inform the Chapter 7
Trustee of the receipt of said property.

CONCLUSION

For the reasons stated above, | hold that the spendthrift provision of the Juliet McCullough Trust
is not enforceable under non-bankruptcy law, and that the Debtor’' s interest in the Trugt is property of this

bankruptcy estate. | dso rule that the Juliet McCullough Trudt is testamentary in nature and that the
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digtributions therefrom to the Debtor in the 180 days after the bankruptcy filing are property of the
bankruptcy estate, pursuant to 11 U.S.C. 8§ 541(a)(5)(A). Additiondly, the Debtor’ s discharge is revoked
under both 11 U.S.C. 8 727(d)(1) and (d)(2).
Enter Judgment consstent with this opinion.
Dated a Providence, Rhode Island, this 18" day of January, 2001.
/s Arthur N. Votolato

Arthur N. Votolato
U.S. Bankruptcy Judge
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