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The Debtor-Plaintiff and the Third-Party Defendant, Rhode
I sland Home |Inprovenent, Inc. (RIHI), have submtted this
matter to the Court on cross Mdtions for Summary Judgnent.
“[S]ummary judgnment should be bestowed only when no genuine
I ssue of material fact exists and the novant has successfully
denonstrated an entitlement to judgnent as a matter of |aw”

Desnmond v. Varrasso (In re Varrasso), 37 F.3d 760, 763 (1st
Cir. 1994) (citations omtted). Because there are factual
issues in dispute, it wuld be inappropriate to make a
di spositive ruling on the pleadings, and so both Mdtions for
Sunmmary Judgnent nust be, and are DENI ED. Since evidence has
been presented on the issues that are contested, however, a
decision on the nerits is in order at this tinme, wthout
further hearing. Having said that, we treat the sumary
judgment nmenoranda as trial briefs, and wll dispose of the
wi thin adversary proceeding on the nerits.

At issue are: (1) whether the 1oan docunentation
acconpanyi ng the Septenber 26, 1992 nortgage given to RIHII
viol ates the Federal Truth in Lending Act, 15 U S.C. § 1635(a)
(TILA); and (2) if so, whether the nortgage should be rescinded

and decl ared void. For the reasons given bel ow, we answer both

guestions in the affirmative.



BACKGROUND

On May 13, 1992, the Debtors entered into a hone
I nprovenent contract with RIHI to install thirteen repl acenent
wi ndows, two roof vents, and six jet vents at their hone. (Ex.
A to Debtors’ Mem Supp. Summ J.)' The cost of the |abor and
materials to be provided was $7,462, and the Debtors paid a
$262 deposit. The contract indicated a bal ance due of $7, 200,
with the words “pending financing” inserted, in handwiting,
just before the word “BALANCE.” It is agreed that the May 13,
1992 contract does not contain any of the required Federal TILA
di scl osures. RIH I conpleted the work in August 1992. On
Sept ember 26, 1992, the Debtors attended a closing at the
offices of RIHI I, and executed a “Negoti abl e Consunmer Note and
Home | nprovenment Contract, Security Agreenent and Disclosure

Statenent.” They also signed a real estate nortgage to secure

! The parties, probably through inadvertence, neglected to

offer into evidence a copy of the May 13, 1992 contract.
Because both sides have appended and referenced the agreenent
in their nmenoranda, we consider said contract to be part of the
record.



the $7, 200 bal ance due under the May 13, 1992 contract.? It is
agreed that adequate Federal Truth in Lending Disclosures were
provi ded at the Septenber cl osing.

The Debtors contend that in May 1992, RIH | agreed to
provide financing for the job, that it was therefore required
at that time to furnish the required TILA disclosures, and that
t he disclosures given in Septenber 1992 do not relate back to
or cure any violation that occurred five nonths ago, especially
in light of the fact that in August 1992, RIH I had fully

conpleted its part of the contract.

2 On the sane day (September 26, 1992), the nortgage and
note were assigned to Donestic Loan and | nvestment Bank.



It is RIHI's position that the May and Septenber 1992
transactions were separate and unrelated, that in May it con-
tracted only to provide services and materials,® and that
financing was neither discussed nor contenplated at that tine.

RIH I contends, in fact, that it did not agree to provide
financing until it learned in July that the proceeds of the
Domesti c Bank | oan were not sufficient to pay RIH | under the
contract.

DI SCUSSI ON

In addition to the argunents in support of their
di spositive notions for summary judgnent, (and possibly in
anticipation of the Court’s ruling as to said notions), RIH
and Donmestic both presented evidence regarding the events in
May 1992, and the Septenber 26, 1992 cl osing.

RIHI I's president, John A Aurgenmm, contends that his
conpany never agreed to provide financing to the Debtors in
May, and that he expected to be paid from the proceeds of a

consolidation loan that the Debtors were anticipating from

® It would be interesting to see whether RIH | would take

this position if the Lonmbardis had not gone through with the
Septenmber 26, 1992 cl osing.



Donestic Bank. This testinmony was contradicted by Jerry Gal o,
RIHI I's sales nmnager, and Jeremah Ellis, assistant vice
presi dent for Domestic Bank.

Galo testified that he met with the Debtors in May, when
he advised themto “first apply for a |loan consolidation to
reduce their ratios,” and that this would allow RIHI to
approve a second loan that would be used to pay for the
proposed i nprovenents. He added that the words *“pending
financing” in the My 13 agreenent were included as a
protective nechanism to refund the Debtors’ deposit, should
their consolidation |loan application be rejected. Gal o al so
testified that it was customary for him to take credit
applications for RIH I customers and to process them through
Domesti ¢ Bank.

Jerem ah Ellis testified on behalf of Donmestic Bank that
he was first contacted by the Debtors in June 1992, regarding
a consolidation |oan. He stated that this application had
nothing to do with the RIHII job, and that the disposition of
t he proceeds of a Domestic consolidation |Ioan would not have
been disclosed to RIH I, in any event. This conflicts with

Aurgemm’s contention that RIHI I started the job only after

Ellis informed him (Aurgemm) that the Lonbardis had received



the proceeds fromtheir consolidation loan. Ellis denies that
he ever provided such information to RIHII. RIHI1’s version of
what happened is also contradicted by the Debtor, Martin
Lonmbardi, who testified that it was always his understandi ng
that RIHI I would finance the job, and that he did not attenpt
to obtain other financing because Galo told him “they would
take care of it.”

Based on our review of the entire record, we find and/or
concl ude: (1) that RIH 1 intended and agreed to provide
financing on May 13, 1992; (2) that the contract executed on
that date, together with the Septenber 26, 1992 closing,
constituted a single transaction; (3) that although required to
do so in May 1992, RIHI failed to provide the required
di scl osures under the Federal TILA 15 U.S.C. 8 1635, Regul ation
Z 88 226.17 and 226.23; and (4) that by providing disclosures
in Septenmber 1992, the My 1992 TILA (non-disclosure)
viol ations were not cured. See Doggett v. County Savings &
Loan Co., 373 F. Supp. 774, 777 (E.D. Tenn. 1973) (holding that
creditor who provided recision notices after all work was
conpleted on Plaintiffs’ hones violated the TILA).

As a result of these violations, and pursuant to 15

U.S.C. §8 1635, the Debtors’ three day right of rescission was



extended for three years,” i.e., until either May 13, 1995,
three years fromthe date of the first contractual dealing; or
sonetime in August 1995, three years from when the work was
conpl eted; or Septenber 26, 1995, three years fromthe date of
execution of the note, nortgage and discl osures. It really
doesn’t matter which date is the operative one -- under any
scenari o the Debtors’ request for rescission is tinely. Based
upon the foregoing, the Debtors’ request to rescind the
agr eenment is GRANTED, the nortgage is declared void, see
Perkins v. Md-Penn Consuner Discount Co. (In re Perkins), 106
B.R 863, 874 (Bankr. E.D. Pa. 1989), and judgnent should enter

for the Debtor-Plaintiffs.

4 The consumer my exercise the right to

rescind until m dni ght of the third

busi ness day foll ow ng consunmmati on,

delivery of the notice required by

paragraph (b) of this section, or delivery

of all material disclosures, whichever

occurs | ast. If the required notice or

mat eri al di scl osures are not delivered, the

right to rescind shall expire 3 years after

consunmmati on, upon transfer of all of the

consuner’s interest in the property, or

upon sal e of the property, whichever occurs

first.
12 CF.R 8 226.23 (a)(3)(footnote omtted). See also French
v. WIlson, 446 F. Supp. 216 (D.R 1. 1978) (holding that right
to rescind is continued for three years where |lender failed to
i nform borrowers of 72 hour right of rescission nor nmade any
other effort to cure other disclosure defects).



Finally, although Donestic Bank and Rhode I|sland Hone
| mprovenent, Inc., would like us to rule on their pending
di spute in this adversary proceeding, the matter is not ripe
for decision on the nerits.® Mre to the point, however, is the
fact that the resolution of the dispute between Donestic and
RIHIIT will have no effect on the bankruptcy estate, and for
that reason, pursuant to 28 U.S.C. 8 1334, we will abstain from
hearing this unrelated matter, and those parties are authorized
to litigate their differences in the appropriate State forum

Ent er Judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 19th day
of
April, 1996.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge

® The Third-Party Plaintiff Domestic has filed a Cross
Motion for Summary Judgnent, which has not been answered by
Third-Party Defendant RIHII
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