UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:

SEAN T. HEALEY : BK No. 01-12418
Debt or Chapter 7

MARTI N PESKI N, individually and as
Trustee of the MARTIN J. PESKIN
D.D.S., LTD. PENSI ON PLAN
Plaintiff
V. : A P. No. 01-1117

SEAN T. HEALEY
Def endant

TI TLE: Peskin v. Healey (In re Heal ey)
Cl TATI ON:  Unpubl i shed

ORDER GRANTI NG | N PART AND DENYI NG | N
PART DEFENDANT’ S MOTI ON TO DI SM SS

Heard on t he Defendant’s Motion to Di sm ss the above capti oned
adversary proceedi ng. The Def endant seeks di sm ssal of Count | of
Plaintiff’s  Conpl ai nt for failure to plead fraud wth
particularity, see Fed. R Cv. P. 9(b),! and he seeks dism ssal of
Count Il of the Conplaint for failure to state a clai mupon which

relief can be granted under Fed. R Cv. P. 12(b)(6).?2 Upon

. Rule 9(b) of the Federal Rules of G vil Procedure is
i ncorporated into bankruptcy by Fed. R Bankr. P. 7009.

2 Rule 12(b)(6) of the Federal Rules of Civil Procedure is
i ncorporated into bankruptcy by Fed. R Bankr. P. 7012(b).



consideration of the pleadings, nenoranda, and argunents of
counsel, and for the reasons argued by the Defendant which are
adopt ed and i ncor porated herein by reference, | conclude that Count
| of the Conplaint fails to plead fraud wth sufficient
particularity, and the Motion to Dismss as to Count | is GRANTED
The Plaintiff has fifteen (15) days to file an anmended conpl ai nt
sati sfying the pleading requirenments of Rule 9(b). The Defendant’s
Motion to Dismss Count Il is DENIED, as Count Il states a claim
based on the principles of collateral estoppel.

Dat ed at Providence, Rhode Island, this 22nd day of
February, 2002.

[s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge




