UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF PUERTO RI CO

- - - - - - - - - - - - - - - - - _X

In re:

HMCA ( CAROLI NA), | NC. : BK No. 90-03402 ( ANV)
Debt or Chapter 11

- - - - - - - - - - - - - - - - - _X

In re:

HMCA (PR), | NC ; BK No. 90-03403 (ANV)
Debt or Chapter 11

- - - - - - - - - - - - - - - - - _X

ORDER _FI NDI NG PUERTO RI CO DEPARTMENT OF HEALTH AGENTS
| N FURTHER CONTEMPT, AND | MPOSI NG ADDI T1 ONAL PERSONAL
SANCTI ONS

A recital of the later travel of this case is helpful to
readers who have not been living with it since 1990 and is set
out in ny Septenmber 27, 2001 Opinion and Order Allow ng
Conpensatory Sanctions, and Denying Debtors’ Request for
Punitive Sanctions, attached hereto as Exhibit AL On February
12, 2003, this Court issued an Order to Show Cause requiring the
Puerto Rico Departnment of Health (DOH) and its agents and
attorneys to explain why they should not be held in further
contenpt, and why additional sanctions of $150 per day shoul d
not be inposed on account of their disregard of this Court’s

prior orders. See Exhibit C. To the present show cause order

we have received one witten response, which appears to be yet
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anot her attenpt at delay and obfuscation, as DOH attorney Jean
Philip Gauthier, Esqg., (and his presumably equally cul pable
col | eagues, known and unknown to the Court), continue to
pretend to not understand that the nmonetary sanctions inposed
herein are |l evied against the actual people at fault, and not
agai nst the governnment’s coffers. The Court’s enforcenent
efforts, wuntil now conpletely inpotent and fruitless, are
absolutely necessary to at |east acquaint the DOH decision
makers, with the differences between ethical right and w ong,!?
and to prevent them from causing further insult by having the
t axpayers pay the fines of the contemors, in addition to their
salaries. Wlliams v. United States (In Re WIllians), 215 B. R
289, 300 (D.R 1. 1997), appeal dism ssed, 156 F.3d 86 (1st Cir.),
reh’ g deni ed, 158 F.3d 50 (1st Cir. 1998), cert. denied, 252 U. S
1123 (1999) (“Allegations of bad faith government m sconduct
necessarily inplicates the conduct of the governnent actors
i nvol ved, and there is nothing novel in sanctioning attorneys
personal ly for discovery abuse.”); see also United States v.

Horn, 29 F.3d 754, 766-67 (1t Cir. 1994) (Neither sovereign

L In this case the people making and executing such
deci si ons have been oblivious to such distinctions.
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i mmunity nor separation of powers is a bar to personally
sanctioni ng a governnent attorney).

To recap briefly, on Septenber 28, 2001, judgnment entered
in the amount of $9,050, jointly and severally, against the DOH,
and its attorneys and agents, pursuant to this Court’s Septenber
27, 2001, Opinion and Order Allow ng Conpensatory Sanctions for
conduct deenmed to be very unprofessional. Said Order is
attached as Exhibit A Thereafter, Attorney Gauthier sought
reconsi deration of said Order on the ground “that he was not
personal |y cul pable.” On February 25, 2002, Gauthier’s Mdtion
to Reconsider was denied, with the rem nder that:

Implicit herein is the requirement that the guilty

party(ies) pay the sanction(s) personally, and that

they may not apply for reinbursement from the

Commonweal t h. To have any neaning, these sanctions

must be paid by the wongdoers, and not sinmply passed

on to taxpayers.

Closure of this matter is |ong overdue, and the

respondents are forewarned that further delay wll

likely result in the inposition of additional
sancti ons.
Order Denying Mdtion to Reconsider, February 25, 2002, Docunent
No. 659, at 2-3 (citations omtted). Said Order is attached as
Exhibit B. Neither the Septenmber nor the February Orders were

appeal ed, they are final orders, and both have been totally
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I gnor ed. So on February 12, 2003, | issued an Order to Show
Cause requiring the DOH, its attorneys and agents to show cause
why additional sanctions of $150 per day should not be inposed
for their cavalier and contenptuous conduct throughout the
pendency of this case. Said Order is attached as Exhibit C.
Witten responses to the Order to Show Cause were due on or
bef ore February 28, 2003, and again the only response was by
Attorney Gauthier, who again ignores the issue of personal
liability, saying:

2. Upon the Court reiterating its order, in July
2002, the wundersigned coordinated a neeting wth
attorney Omar Canci o and the | egal Affairs Director of
t he Department of Health (DOH), Mayra Ml donado, to
di scuss the order entered and the manner in which the
sane was to be conplied wth. In said neeting,
attorney Mal donado set forth that upon considering the
case and the order handed down, the DOH was to pay the
monies in accordance with the Septenber 28!", 2001
order. (Enphasis added.)

3. Upon the DOH determining to pay the sanctions as
ordered by this Court, the undersigned attorney has
contacted both the |egal departnment of the DOH and
attorney Omar Cancio to follow up on the paynent of
the sanctions inposed, to which the subscribing
counsel has been indicated that there 1is a
bureaucratic logistical difficulty which prevents the
I ssuance of the check to the debtor.

4. That once the undersigned received a copy of the
order to show cause filed and entered by the Honorable
Court on the 12th of February, 2003, the subscribing

4
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counsel has attenpted unsuccessfully to coordinate a

nmeeting with the DOH and attorney Cancio to discuss

t he i ssuance of the check to the debtor.
Motion in Conpliance Wth Order to Show Cause, Doc. #662.
In his papers, Attorney Gauthier continues to disregard the fact
t hat he and his coll eagues owe these sanctions personally. This
unf at homabl e refusal by the respondents to acknow edge cl ear and
repeated orders continues to make a nockery of the system

Based on the entire record in this case which is replete
with inproper actions by a DOH whi ch di sgraces the Commobnweal th
by its autocratic and unprofessional conduct,? and whi ch deneans
the healthcare users, | find that the respondents have again
failed to show why they should not be adjudged in further
contenpt, and ORDER t hat additi onal sanctions of $150 per day be
i nposed agai nst the various Director(s) and enpl oyees of the DOH
who have perpetrated the things conplained of since March 20,

1997. Because these are the only nanmes we have, Mayra

Mal donado, Esqg., Jean Philip Gauthier, Esqg., and Omar Cancio

2 For exanple, arbitrarily and wongfully w thholding
funding from this hospital at the whim of its directors, who
know ngly put sick people at risk. See In re HMCA (Carolina),
Inc. & HMCA (P.R. ), Inc., BK Nos. 90-03402 & 90-03403 (Bankr. D.
Puerto Rico, June 24, 1991).
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Martinez, Esq.,® are liable jointly and severally, beginning
March 27, 2002,4 for each day that the original $9,050 sanction
ordered on Septenber 28, 2001, remai ns unpaid.

Finally, the DOHand its attorneys and agents are forewarned
that, contrary to our prior |ess aggressive treatnment to which
they have apparently become accustoned, for any future
transgressi ons, proposed findings of fact and concl usi ons of | aw
pursuant to 28 U S.C. 8 157(c)(1l) will be issued, with our
recomendation to the District Court that the contemmors be held
in crimnal contenpt, with all of the attendant consequences.

See In re Negro, 1996 WL 277967 (Bankr. D.R 1. 1996), where the

respondent was incarcerated by order of the District Court.

3 As for unknown individuals involved, it is and has been
t he obligation of DOH insiders to disclose who they are, but the
known actors have failed to identify other participants
responsi ble for the m sconduct that has generated all this
litigation. Therefore, the above-naned individuals are deened
personal |y responsi bl e for nonetary sanctions, which at present
total $67,350, and counting. To encourage the penetration of
thi s ongoing conspiracy of silence, the respondents are rem nded
that increasing the size of the known responsi ble person pool
will reduce the pro rata financial burden of each of them i.e.,
whi stle blowing my work to one’'s advantage here.

4 Instead of going back to the original date of judgnent,
I chose the nore conservative date of thirty days after entry of
the order denying Attorney Gauthier’s notion to reconsider
(Docunment No. 659).



BK No. 90-03402; BK No. 90-03403

Dat ed at Provi dence, Rhode Island, this 19th day of

June, 2003. | % :ZM:

Arthur N. Votol ato
U. S. Bankruptcy Judge*

*Of the District of Rhode Island, sitting by designation.
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