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Heard on confirmati on of an Anended Chapter 13 pl an wherein
the Debtors propose to separately classify a portion of
Soverei gn Bank New Engl and’s unsecured claim and to pay that
creditor 100% while other unsecured creditors receive
approximately 2% of their clains. The Chapter 13 Trustee
obj ects on the ground that the proposed classification unfairly
di scrim nates in favor of Sovereign, in violation of 11 U S.C.
§ 1322(b)(1).*

I n discussing this sane i ssue, we have recently stated:

In det er m ni ng whet her such classifications
di scrimnate wunfairly, courts have considered the
follow ng factors:

(1) whether the discrimnation has a reasonabl e basi s;
(2) whether the debtor can conplete a plan w thout the
di scri m nati on;

(3) whether the discrimnation is proposed in good
faith; and

(4) whether the degree of discrimnation is directly
related to the rationale for the discrimnation.

In Re Whitel ock, 122 B.R 582, 588 (Bankr. D. Utah
1990); In re Bowes, 48 B.R 502 (Bankr. E.D. Va
1985). These four factors, however, are not exclusive
of all other considerations.

1 This Section states:

(b) Subject to subsections (a) and (c) of this

section, the plan may--
(1) designate a class or classes of
unsecured clains, as provided in section
1122 of this title, but may not discrimnate
unfairly agai nst any class so designated...

11 U.S.C. § 1322(b)(1).



No single test or fornmula provides a
satisfactory structure for all contexts. The
question, as Judge G nsberg recognized in In
re Chapman, boils down to whether the plan
reflects a reasonable balance in "the
relative benefits allocated to the debtor
and creditors from t he pr oposed
di scrimnation." 146 B.R [411] at 4109.

Finally, any analysis of the relative

benefits (and detrinments) resulting fromthe

proposed discrimnation must be undertaken

in light of the inpact of the discrimnation

on Congress' chosen statutory definition of

the legitimte i nterests and expectations of

parties-in-interest to Chapt er 13

pr oceedi ngs.
In re Colfer, 159 B.R 602, 607-08 (Bankr. D. Me.
1993) (footnotes omtted). We believe that the
determ nati on shoul d be nade based on the totality of
ci rcunst ances, including balancing the relative
benefits to the debtor and creditors fromthe proposed
di scri m nati on.

It is the Debtors' burden to denonstrate by a
preponderance of the evidence that the proposed

classification and treatment of creditors does not
discrimnate unfairly. Id. at 608.

In re Regine, 234 B.R 4, 6 (Bankr. D.R 1. 1999).

The reason for the proposed discrimnation here is that,
pre-petition, the Debtors drew down on their unsecured |ine of
credit with Sovereign, and used those funds to pay priority
federal and state inconme tax obligations. The Trustee readily
acknow edges that if the taxing authorities were unpaid on the

date of the petition, they would have been entitled to paynent



ahead of unsecured creditors. The Debtors wi sh to separately
classify only that portion of Sovereign's claimthat was used to
pay the priority tax creditors— approximtely $7,000. The
bal ance of Sovereign’ s $22,000 unsecured claimw Il be paid at
the rate of 2% along with the Fosters’ other unsecured
creditors.

Appl yi ng the standards referenced above, and because (and
only because) unsecured creditors are receiving exactly what
t hey woul d have recei ved even wi t hout the Debtors’ strategizing,
| find that although the plan m ght appear to take aimunfairly
at nonpriority creditors, in reality there is no effective
di scrim nation here. Accordingly, the Debtors’ Anended Chapter
13 Plan is confirmed, and the Trustee should file a standard
order of confirmation within ten (10) days.

Enter judgnent consistent with this order.

Dat ed at Provi dence, Rhode Island, this 11th day
of
May, 2001.

/sl Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge




