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Heard on the Debtor’s Mtions to reopen this no-asset,
Chapter 7 bankruptcy case, and anmend Schedule F to add W I Iiam
and Debra Wodcock as unsecured creditors. At issue is whether
the Debtor’s Mdtion to Amend is made in good faith, or whether
t he Woodcocks were intentionally omtted from his schedul es by
t he Debt or.

The first question, i.e., whether to re-open, is easy, and
that request is GRANTED.! As for the second and nore difficult
I ssue, the standard to be used in determ ning whether to allow
the Debtor to add a creditor is found in Fed R Bankr. P.
9006(b) (1):

subject to exceptions not applicable here, when the

bankruptcy rules require that an act be done, or

permit it to be done, within a specified period and

t he novant noves to enlarge the period only after it
expires, "the court for cause shown may at any tine in

its discretion ... permt the act to be done where the
failure to act was the result of excusable neglect."”
F.R. Bankr. P. 9006(b)(1). Therefore, a debtor

seeking to schedule a creditor after the case is
cl osed bears the burden of establishing (1) that
failure to amend the list of creditors and the
schedul e of liabilities before the close of the case--
that is, within the tinme permtted by Rule 1009(a)--
was the result of excusabl e neglect and (2) that cause

! The Debtor has other notions pending invol ving unrel ated
creditors.
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exists to schedule the creditor. The determ nation of

whet her particular circunmstances constitute cause to

amend is entrusted to the sound discretion of the

bankruptcy judge. F.R Bankr.P. 9006(b)(1) ("the court

... my ... inits discretion ... permt the act to be

done" (enphasi s added)).

In re Mretti, 260 B.R. 602, 607-08 (1t Cir. B.A P. 2001).

Di sputes like this one are very fact specific, and the
facts, as established by the veracity of the testinony, rule the
outcone. The Debtor here, a contractor, testified that he was
renovating the Wodcock’s hone, that things were going very
well, and that the project was all but conplete. This was a
$40, 000 contract and the Wodcocks had paid Eacueo the ful
anmount before the parties parted conpany. Eacueo insists that
t he Wbodcocks were very pleased with all of his work until the
day he failed to return a phone call by Ms. Wodcock. He
testified, unconvincingly, that this single incident caused the
Wbodcocks to throw hi moff the job, hold his tools hostage, file
crimnal assault charges against him and to pay anot her
contractor to conplete the contract. He denied, in cross

exam nation, the suggestion that the Wodcocks were becom ng

increasingly dissatisfied with his work during the project.
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The objective evidence is that just prior to filing his
bankruptcy petition on May 10, 2001, Eacueo pleaded nolo
contendere in the Providence County Superior Court to the charge
of crimnal assault. Eacueo says that he pleaded to the
crimnal charge “to get the matter behind nme and to save |ega
expenses.” On cross exam nation, Eacueo conceded that he was
represented by a public defender and was not paying for his
defense. Damaging his credibility even nore, Eacueo now i nsists
that he is not guilty of the assault charge and that the
accusations against himare false. After the crimnal matter
was concl uded, the Whodcocks filed a civil action agai nst Eacueo
i n Superior Court on May 18, 2001 — nerely eight days after the
Chapter 7 filing, with service of the sumons and conpl aint on
July 25, 2001. Despite all of this, it never occurred to
Chapter 7 Debtor Eacueo to include the Whodcocks as creditors in
his schedul es, or to informhis bankruptcy attorney that he was
bei ng sued for a pre-petition debt. He explains that he was
preoccupied wth issues of marital discord and financial
burdens, and that is why he did not think to |ist the Wodcocks

in his bankruptcy. On October 1, 2001, the Superior Court
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entered a default against Eacueo for failing to answer the
conplaint, and it was only after entry of the default that the
Wbodcocks first |earned of the bankruptcy filing.

Al t hough Eacueo’ s testinony concerning all of the operative
facts is uncontradicted,? it is not believable, and is rejected.
Lowel | & Hart, Inc. v. Comm ssioner, 456 F.2d 145, 148 (6" Cir.
1972) (a Court does not have to accept testinmony, even if
unrebutted, where the circunstances surrounding the events do
not |l end credence to that testinony). The Debtor’s version of
the facts makes no sense in the context of this dispute, and is
not worthy of any consideration. The Wbodcocks were on his
heel s during the project, then crimnally, and then civilly, in
a scenari o described by Eacueo as a builder/custonmer paradise.

Even under the virtually non-existent novant’s burden under
Pioneer, | find that the Debtor has failed to establish
excusabl e neglect as the reason for his failure to list the

Whodcocks as creditors. What ever his reasons, this Debtor has

2 Creditor counsel’s decision not to have the Wodcocks
testify was a risky one, and could have been fatal to their
cause, were it not for the Debtor’s lack of credibility and his
utter failure to establish his version of what took place.

4
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not and i s not now acting in good faith, and for that reason the
Motion to Amend Schedule F to add the Wodcocks as creditors is
DENI ED, with prejudice.

Ent er Judgnent consistent with this opinion.

Dat ed at Providence, Rhode Island, this 5th day of

May, 2003. | 2 ,ZM

Arthur N. Votol ato
U. S. Bankruptcy Judge
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