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Heard on the Debtor’s Mtion to adjudge the law firm of
Paravati, Kari, Geen & DeBella (hereinafter *“PKGD’) and
Attorneys Vincent DeBella and Gerald Geen in contenmpt for
violation of the automatic stay, 11 U S.C. 8§ 362. The Debtor
contends that the respondents’ filing of a request to conduct a
Rul e 2004 exam nation of her in a corporate Chapter 7 bankruptcy
case pending in the District of Pennsylvania is a violation of
the automatic stay in her personal Chapter 7 bankruptcy case
filed in this District. For the reasons set forth below and
al so because there appears to be no authority to support the
relief sought, | find that no stay violation occurred, and DENY
t he Debtor’s Moti on.

BACKGROUND

In June 1999, Perfection GO Conpany (“Perfection”), of
which Carlson is the majority shareholder and President, filed
a voluntary Chapter 7 case in the District of Pennsylvania
PKGD and Attorneys DeBella and G een represent the New York
St ate Teansters Conference Pension & Retirenment Fund, a creditor
in the Perfection bankruptcy case.

On Decenber 5, 2000, Margot Carlson filed a personal Chapter
7 petition in the District of Rhode I|Island, and on January 4,

2001, the Trustee convened the Section 341 neeting of creditors,
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whi ch DeBel |l a attended. After the neeting, according to the
Debtor, DeBella stated that he intended to take her deposition,
and also “threatened” to pursue a fraud claim against her.
DeBel |l a denies nmaking any “threats”, but states that he did
inform Carl son of the potential for a fraud action.!?

On February 8, 2001, Green filed with the bankruptcy court
in Pennsylvania a “Notice of Mdtion of a 2004 Exam nation” of

Ms. Carlson in the Perfection case. See Exhibit A. In support

of his notion, G een attached an affidavit stating:

13. At the First Meeting of Creditors in Rhode
Island, it was |earned that Margot H. Carlson now
resides in an affluent section of Rhode Island and
operates her own retail sal es business.

14. All of this information gives rise to various
i ssues concerning the pre-petition sale of real
property and the distribution of the proceeds realized

t herefrom I n addition, unanswered questions remain
about the debtor’s expenditures for “Officer’s
Payroll” and “Officer’s Life Insurance”, along with a

host of other financial concerns. Therefore, it is
essential that the Pension and Health Funds conduct a
2004 exam nation of Margot H. Carlson concerning her
affairs and the affairs of Perfection Gl Conpany,
Inc. This 2004 examw ||l not only benefit the Pension
and Health Funds but also the U S. Trustee and ot her
creditors of the estate.

Exhi bit B, Affidavit of CGerald Green, Esqg., p. 3.

L A precise characterization of the nature of this
conversation is not necessary to determ ne the i ssue before ne.
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On February 20, 2001, Perfection, filed a notion in
Pennsylvania to quash +the *“Notice of Mtion for 2004
exam nation,” see Exhibit C, on the ground that Green viol ated
Pennsyl vani a Local Bankruptcy Rule 2004(a)-1 by failing to
confer prior to filing the request for a 2004 exam nation. |d.
Perfection also alleged that the scope of the exam nation was
uncl ear and too broad. I1d. On February 28, 2001, Carlson filed
the instant notion to adjudge PKGD and Attorneys Green and
DeBella in contenpt in her Rhode |sland bankruptcy case. On
March 2, 2001, Geen wthdrew the 2004 Mtion, wthout
prejudi ce. See Exhibit D

DI SCUSSI ON

The automatic stay provided for in 11 U.S.C. §8 362 oper at es,
inter alia, as a stay against:

the comencenment or continuation, including the
i ssuance or enploynent of process, of a judicial,
adm ni strative, or other action or proceedi ng agai nst
the debtor that was or could have been commenced
before the comencenent of the case under this title,
or to recover a claim against the debtor that arose
before the commencenent of the case under this title
and any act to collect, assess, or recover a claim
agai nst the debtor that arose before the comencenent
of the case under this title.

11 U.S.C. 8§ 362(a)(1l). Section 362(h) also provides that “[a]n

i ndi vidual injured by any willful violation of a stay provided



by this section shall recover actual damages, including costs
and attorneys' fees, and, in appropriate circunstances, may
recover punitive damages.” 11 U S.C. § 362(h).

The First Circuit has stated that “Aw | Iful violation does
not require a specific intent to violate the automatic stay.
The standard for a willful violation of the automatic stay under
8§ 362(h) is nmet if there is know edge of the stay and the
def endant i ntended the acti ons which constituted the violation.”
Fl eet Mortgage Group, Inc. v. Kaneb, 196 F.3d 265, 269 (1st Cir.
1999).

Inthis case, it is undisputed that the putative contemmors
had know edge of Carlson’s pendi ng Rhode | sl and bankruptcy case,
and that they know ngly filed the 2004 notion in the Perfection
bankruptcy case in Pennsylvania. It is also clear, however, as
a matter of |law that said action does not constitute a stay

violation in the Rhode |sland bankruptcy case.
Section 362(a)(1) stays actions or proceedi ngs agai nst the
debt or . The requested 2004 exam nation was not an action

agai nst the Debtor. It was a discovery proceeding in the
Perfection bankruptcy case, wherein PKGD was attenpting to

conduct an exam nation of the majority sharehol der and presi dent



of Perfection. Carlson clearly is an appropriate person to be
exam ned under Rule 2004 in the Perfection bankruptcy case.
Bankruptcy Rul e 9001(5) provides:
When any act is required by these rules to be
performed by a debtor or when it is necessary to
conpel attendance of a debtor for exam nation and the
debtor is not a natural person: (A) if the debtor is
a corporation, "debtor" includes, if designated by the
court, any or all of its officers, nmenmbers of its
board of directors or trustees or of a simlar
controlling body, a controlling stockhol der or nenber,
or any other person in control.
Fed. R Bankr. P. 9001(5). Al t hough Section 362 does not
preclude litigating with a debtor in the debtor's bankruptcy

forum see In re Roxford Foods, Inc., 12 F.3d 875, 878 (9" Cir.
1993); In re Toyota of Yonkers, Inc., 135 B.R 471, 477 (Bankr.
S.D.N. Y. 1992), under 11 U. S.C. § 101(31)(B), Carlson is an
“insider” of Perfection, and to equate or translate a request to
exam ne the principal of the conpany in the corporate bankruptcy
case with contenpt in the principal’s foreign Chapter 7
proceedings is a leap this Court is neither wlling nor
aut hori zed to take.

Carl son argues that DeBel | a and Green sought the exam nation
in Pennsylvania merely to harass and cause her unnecessary
expense, but this allegation is not supported by the evidence.
Based on Green’s affidavit attached to the Motion for 2004 exam
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(Exhibit A), together with the live testinmony, | find that
DeBella and Green had a legitimte and reasonable basis for
requesting a 2004 exani nation in the Perfection bankruptcy case,
and that Carlson’s claimthat the request was too broad is (or
was) an issue for the Pennsylvani a bankruptcy court.

For the foregoing reasons, Carlson’s Mdtion to adjudge
Paravati, Kari, Green & DeBella and Attorneys Green and DeBel | a
in contenpt is DENI ED.

| also find for appellate purposes that, based on this
record the actions of DeBella and Green, if determned to be in
technical violation of Section 362, do not warrant the
I nposition of punitive damages.

Enter judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 25th day
of
July, 2001.

/sl Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge



