UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF PUERTO RI CO

- - - - - - - - - - - - - - - - - _X

In re:

HMCA ( CAROLI NA), | NC. ; BK No. 90-03402 (ANV)
Debt or Chapter 11

- - - - - - - - - - - - - - - - - _X

In re:

HMCA (PR), | NC. : BK No. 90-03403 (ANV)
Debt or Chapter 11

- - - - - - - - - - - - - - - - - _X

OPI NI ON_ AND ORDER FI NDI NG AGENTS OF PUERTO RI CO DEPARTMENT OF
HEALTH | N FURTHER CONTEMPT, AND | MPOSI NG ADDI T1 ONAL PERSONAL
SANCTI ONS

Arecital of the later travel of what has becone a judici al
enbarrassnment, is helpful to readers who have not been living
with the case since 1990, and is set out in our Septenber 27,
2001 Opinion and Order AlIlow ng Conpensatory Sanctions, etc.
See Exhibit A That Order was neither responded to nor conplied
with, so on February 12, 2003, we ordered the Puerto Rico
Departnent of Health (DOH) agents and attorneys to show cause
why they should not be held in further contenmpt, and why
addi ti onal sanctions of $150 per day should not be inposed
because of their repeated failure to conply with valid prior
Court orders. See Exhibit C. To the present Show Cause Order
we have received one witten response, which appears to be yet
anot her attenpt at delay and obfuscation, as DOH counsel Jean

Philip Gauthier, Esq., continues to pretend not to understand
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that the sanctions in question were |evied personally against
hi m and his coll eagues, and not against the governnent’s
coffers. See WIllianms v. United States (In Re WIllians), 215
B.R 289, 300 (D.R 1. 1997), appeal dism ssed, 156 F.3d 86 (1st
Cir.), reh’g denied, 158 F.3d 50 (1%t Cir. 1998), cert. deni ed,
252 U.S. 1123 (1999) (“Allegations of bad faith governnment
m sconduct necessarily inplicates the conduct of the government
actors involved, and there is nothing novel in sanctioning
attorneys personally for discovery abuse.”); see also United
States v. Horn, 29 F.3d 754, 766-67 (1st Cir. 1994) (Neither
sovereign inmmunity nor separation of powers is a bar to
personal ly sanctioning a governnment attorney). Based on what
has gone on in this case to date, the enforcement of persona
sanctions is absolutely necessary to acquai nt DOH enpl oyees and
agents with the differences between |egal/ethical right and

wrong,! and to di scourage them from further insulting taxpayers

! During the course of these proceedings the governnent
deci si on makers have either been oblivious to such distinctions,
or have chosen to ignore them Over tinme, it has beconme obvi ous
that it is the latter.
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by their persistence in seeking to have the public pay their
fines, as well as their salaries.

To recap briefly, on Septenber 28, 2001, judgnent entered
in the amount of $9,050, jointly and severally agai nst the DOH
and its attorneys and agents, pursuant to this Court’s Septenber
27, 2001, Opinion and Order Allow ng Conpensatory Sanctions.
See Exhibit A. M. Gauthier sought relief fromsaid Order, and
on February 25, 2002, his Mdtion to Reconsider was denied, with
t he adnoni tion:

Inmplicit herein is the requirenent that the quilty

party(ies) pay the sanction(s) personally, and that

they may not apply for reinmbursement from the

Commonweal t h. To have any neaning, these sanctions

must be paid by the wongdoers, and not sinply passed

on to taxpayers.

Closure of this matter is long overdue, and the

respondents are forewarned that further delay wll

likely result in the inposition of additional
sancti ons.
Order Denying Motion to Reconsider, February 25, 2002, Docunent
No. 659, at 2-3 (citations omtted). See Exhibit B. Nei t her
t he Septenmber nor the February Orders were appeal ed, and they
are final orders. Both Orders were ignored, so on February 12,

2003, | issued yet another Order for the DOH attorneys and

agents to show cause why additional sanctions of $150 per day
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should not be inposed for their cavalier disregard of Court

orders throughout the pendency of this case. See Exhibit C.

Witten responses to said Order were due on or before February

28,

2003, and again the only response was by M. Gauthier,

agai n evaded the issue of personal liability, saying:

2. Upon the Court reiterating its order, in July
2002, the wundersigned coordinated a neeting wth
attorney Omar Cancio and the | egal Affairs Director of
the Departnment of Health (DOH), Mayra WMl donado, to
di scuss the order entered and the manner in which the
sane was to be conplied wth. In said neeting,
attorney Mal donado set forth that upon considering the
case and the order handed down, the DOH was to pay the
nonies in accordance with the Septenber 28", 2001
order. (Enphasis added.)

3. Upon the DOH determ ning to pay the sanctions as
ordered by this Court, the undersigned attorney has
contacted both the |egal departnment of the DOH and
attorney Omar Cancio to follow up on the paynent of
the sanctions inposed, to which the subscribing
counsel has been indicated that there is a
bureaucratic logistical difficulty which prevents the
i ssuance of the check to the debtor

4. That once the undersigned received a copy of the
order to show cause filed and entered by the Honorabl e
Court on the 12t" of February, 2003, the subscribing
counsel has attenpted unsuccessfully to coordinate a
meeting with the DOH and attorney Cancio to discuss
t he i ssuance of the check to the debtor

Motion in Conpliance Wth Order to Show Cause, Document No.

who

662.
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In his papers, Gauthier continues to sidestep the fact that he
and his colleagues owe these sanctions personally. Thi s
shanel ess refusal by the respondents to acknow edge their
personal liability trivializes any regard they nay have had for
their oaths, and their ethical obligations as officers of the
Court.

Based on the entire record in this case, which is replete
with government inpropriety, by agents who disgrace the
Commonweal th by their autocratic and unprofessional action,? and
whi ch denmeans the users of the healthcare system | find that
t he respondents have failed to show why they shoul d not again be
adj udged in contenpt, and ORDER that additional sanctions of
$150 per day be inposed against them Because these are the
only names we presently have, Mayra Mal donado, Esq., Jean Philip

Gaut hier, Esq., and Omar Cancio Martinez, Esq.,® are ORDERED

2 For exanple, the arbitrary and wrongful w thholding of
funding from this hospital by DOH agents who recklessly
increased the vulnerability of sick people already at risk. See
In re HMCA (Carolina), Inc. & HMCA (P.R ), Inc., BK Nos. 90-
03402 & 90-03403 (Bankr. D. Puerto Rico, June 24, 1991).

3 As for other responsible individuals, it is and has been
t he obligation of DOHinsiders to disclose who they are, but the
known actors have failed to identify other participants in the
m sconduct that has generated all this litigation. Therefore,
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jointly and severally to pay $150 per day, since March 27, 2002, 4
for each day that the original $9,050 sanction ordered on
Sept enber 28, 2001, renmmins unpaid.

Finally, the respondents are forewarned that, contrary to
the prior latitude to which they have apparently becone
accustoned, for any further transgressions proposed findi ngs of
fact and conclusions of |law pursuant to 28 U S.C. 8§ 157(c) (1)
will be issued and transmtted to the District Court with our
recommendati on that the contemors be held in crimnal contenpt,
with all of the attendant consequences. See In re Negro, 1996
W 277967 (Bankr. D.R 1. 1996)(respondent was incarcerated by
order of the District Court on account of his ongoing

cont enpt uous conduct) .’

t he above-named individuals are deemed personally responsible
for nonetary sanctions, which at present total $67,350, and
counti ng. To hopefully penetrate this ongoing conspiracy of
silence, the respondents are rem nded of the obvious, i.e., that
increasing the size of the known responsi bl e person pool shoul d
reduce the pro rata financial burden of each of them

4 Instead of going back to the date of the judgnment, we
have selected the nore conservative date of thirty days after
entry of the order denying Gauthier’s motion to reconsider
(Docunment No. 659).

> The foregoing Opinion and Order was ready for filing and
woul d have been signed on June 19, 2003, but for the disclosure
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POSTSCRI PT

After the foregoing opinion was finalized and after it was
delivered for filing with the Bankruptcy Court in Puerto Rico,
this Court heard for the first time that on or about March 31,
2003, $9, 050 had been provided by the DOH to Omar Canci o, who
then delivered the nobney to Debtors’ counsel, Pedro Jinenez,
Esq. This ostensible conpliance is a brazen extension of the
| udi crous ganes the respondents continue to play. On July 24,
2003, during a (recorded) tel ephonic hearing to determ ne, inter
alia, the source of the paynment, Attorney Cancio confirmed that
this Court was not informed of the paynent, and that the
sanction had in fact been paid by the DOH. I nexplicably, Cancio
al so stated that “the DOH decided to pay the funds to satisfy
the Court order, but it had every intention of pursuing the
i ndi vi dual responsible,” nanely one Cruz Arroyo, “because M.
Arroyo’ s bad deeds extend far beyond this case and that the DOH
woul d just add this to its list.”

This highly questionable revel ati on does not even approach

conpliance with any of our prior orders, and still shows

of the information discussed in this postscript.

7



BK No. 90-03402; BK No. 90-03403
defi ance of the explicit requirement that sanctions nust be paid
by the responsible individuals, and not by the government. At
the conclusion of the hearing, Attorney Pedro Jinmenez was
ordered to hold the funds until further order, and to conduct
di scovery to determne the identity of all others involved in
this debacle. |If Cruz Arroyo, Esq., is in fact the only person
responsi bl e, as now alleged by M. Cancio, that will need to be
established formally, and with nore credibility than what was
presented on July 24, 2003.

Based on the present record, the foregoing Order is anmended
as follows: Since the respondents have failed to show cause why
addi ti onal sanctions of $150 per day shoul d not be i nposed, said
sanction is added to the prior assessnments and shall be
cal culated from February 12, 2003, the day of the Show Cause
Order, until March 31, 2003, the day the $9,050 was paid by the
DOH. Wthin ten days from the date hereof, the individual

respondents are ORDERED, jointly and severally, to personally

pay $9,050 and the additional sanction of $7,050,¢ to Pedro

6 VWhile the above sanction is significantly |less than the
$67, 000 one i nposed in the original order, see footnote 3 supra,
it comes after our sua sponte recognition that additional
sanctions should run fromthe February 12, 2003 Order to Show
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Jimenez, Esq., to be held by himuntil further order as to how
the funds should be disbursed. Just in case it still isn't
clear to them the individual respondents are ORDERED not to
seek or accept rei nbursenent fromany agency of the Commonweal t h
of Puerto Rico. If the $9,050 and the $7,050 sanctions are not
tinmely (within ten days) paid, then $500 will be added for each
day that the instant order remains unsatisfied and, as prom sed,
the matter wll be referred to the District Court for
enf orcenent.

Dat ed at Providence, Rhode Island, this 4th day of

Decenber, 2003. ' Z :2 ?‘r : :

Arthur N. Votol ato
U. S. Bankruptcy Judge*

*Of the District of Rhode Island, sitting by designation.

Cause, wherein notice was clearly given as to the Court’s
intentions, should the actors persist in their errant ways.
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