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Heard on the Debtors’ Mtion for Conmpensatory and Punitive
Sancti ons agai nst the Puerto Ri co Departnent of Health (“DOH"),
alleging that DOH: (1) wilfully violated a prior injunction of
this Court dated June 24, 1991; and (2) filed a notion to obtain
Medi care reinbursenent funds to which it clearly was not
entitled, in violation of Fed. R Bankr. P. 9011. For the
following reasons, the Mtion for Conpensatory Sanctions is
GRANTED, and the Debtors are awarded $9,050 in fees and costs
for having to intervene to obtain Medicare receivabl es that were
clearly the property of the Debtors. As for the Debtors’
request for punitive sanctions, while the Court repeatedly
requested and invited the Debtors to do so, at the hearings on
March 18, 1998 and May 3, 2000, they offered no evidence to
support such a claim and so that request is DEN ED. Qur
reasons for both rulings are given bel ow.

BACKGROUND

Thi s ongoi ng di spute between the Debtors and the DOH has a

| ong and acrinmoni ous history, fueled by both sides, neither of

whom has always behaved at acceptable ethical | evel s.?

! These bankruptcy cases were precipitated in July 1990, by
HMCA (Carolina), Inc. and HMCA (PR), 1Inc., when the DOH
i mproperly and unilaterally withheld mllions of dollars from
HMCA wunder its operating contract wth HMCA, placing the
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Approxi mately one year after the filing, the DOH sent letters
dated August 8, 1990, and February 1, 1991, to Medicare, to
prevent or delay paynment of substantial funds to the Debtors.
In response, the Debtors sought and obtained an injunction and
a ruling by the Bankruptcy Court in June 1991, that DOH s
actions constituted a wilful violation of the automatic stay and
a “blatant attenpt by the DOH to frustrate and interfere with
the Debtors’ reorganization efforts.” Order dated June 24,
1991, at 4. Also, the DOH was ordered to stop interfering with
the Debtors’ entitlement to Medicare receivables, and was
enj oined fromengaging in simlar m sconduct in the future, with
a clear warning that “personal crimnal sanctions would be
recomrended to the District Court for further violations.” Id.
at b5.

VWhil e the parties were awaiting this Court’s decision onthe
merits as to whether the DOH breached its pre-petition operating
contract with the Carolina Area Hospital, DOH approached the
Debtors and indicated that it was willing to enter into a gl obal
settlement of all pending issues, if the Debtors coul d persuade

the Court to withhold ruling on the breach of contract clains

hospitals in financial turnoil, and their patients in physical
and nedi cal | eopardy.



during the negotiations.? The Debtors agreed, and requested t hat
no ruling be issued pending approval of the gl obal settlenent.
Unwi sely, in hindsight, | acceded to the Debtors’ request, a
Settl ement Agreenment was approved paving the way for the joint
pl an of reorganization, and the DOH dodged the very severe
puni shment it deserved and was about to receive.

The Settlenment Agreenment and reorganization plan were
predicated on the Debtors’ transferring the hard operating
assets of the Carolina Area Hospital exceeding 40 mllion
dollars to the DOH. Section I1(g) of the Agreenent provided
that the Debtors would own the Medicare receivabl es generated
t hrough the operation of the hospital before and until the
hospital was transferred to the DOH, and it is undi sputed that
the effective date of the transfer was Septenber 30, 1992. The
Di scl osure Statement mrrored the |anguage of the Settl enent
Agreenment, and bot h docunents provided for “the retention by the
debtors of any assets, choses in action, and liability not

menti oned above, incurred, obtained or arising out of the

2 This well-timed overture was nade only after a full
evidentiary trial, wth overwhelmng proof of the DOH s
m sconduct, including damagi ng testinony by the prior Secretary
of Health. Wth the Debtors seeking damages in the mllions,
and recognizing that it was clearly in trouble, DOH cleverly
requested the “tinme out.”



operation of the Carolina Area Hospital prior to the transfer of
the Carolina Hospital to the Health Departnent, and the
assunption by the Health Department of all assets and
liabilities originating after the transfer of the Carolina
Hospital.” Disclosure Statenment, at 20, 7 11

After this plan was approved the Debtors paid all creditors
in full, the case proceeded wi thout nmajor incident, and a final
decree was entered in March 1996. About a year |ater, however,
the Debtors inforned the Court that they could not close the
bankruptcy case because they were having difficulty obtaining
their final Medicare receivable. On March 20, 1997, | issued an
Order directing Medicare through the Health Care Financing
Adm nistration to conplete its final conputation of the
recei vable “and to nake the paynent of such sumdirectly to the
debtor HMCA (Carolina), Inc., as soon as practicable.” Order
dated March 20, 1997, Docket No. 593, p.2. | also stated that:
“Al'l parties should bear in mnd that it is the intent of this
Court to close this case as soon as possible, and that they
shoul d cooperate to achieve this end.” 1d.

Less than one nmonth |ater, the DOH was once nore caught
interfering with the adm nistration of the case. | nst ead of

complying with the ternms of the Settlenent Agreenent and the



confirmed plan of reorgani zati on, or seeking reconsideration or
nodi fication of our March 20, 1997 Order, the DOH again took
matters into its own hands and, skirting the Court’s authority
over the subject, on April 10, 1997, sent an ex parte letter to
the president of Cooperativa de Seguros de Vida (“COSVl”),
Medi care’s fiscal internmediary in Puerto Rico, objecting to the
paynment of the final Medicare payment to the Debtors. DOH s ex
parte letter informed COSVI that “the Bankruptcy Court has
indicated its interest in pronptly closing this case and the
object of [this] letter is the only matter which inpedes the
closing of the sane. As a result, DOH wants to clarify the
situation and prevent any inmproper paynment be made to HMCA.” EX
parte letter translation, at 1. The letter also threatened that
I f COSVI paid the Debtors, the DOH would “have to resort to the
courts to recover said paynent.” Transl ation of ex parte
letter, at 1.

VWhen it sent the letter, the DOH did not disclose its action
to either the Court or the Debtors, and its explanation for the
action — that DOH s letter clearly indicates that its intent was
to “ensure that the Settlement Agreenent approved by this Court

be adhered to by all parties,” is probably the nost |udicrous



and/ or di singenuous representation made to this court in a long
time, and deserves no further conment.

Wthin a week after the Debtors alerted the Court to what
the DOH was doing, the DOH filed its so-called “Medicare
Motion,” nmaking a neritless claimto the receivable in question.
The Debtors filed an opposition, and requested sanctions. On
Novenber 3, 1997, | ruled that the Medicare receivable clearly
was property of the Debtors, denied DOH s notion, wth
prejudi ce, and ordered that the funds be paid to the Debtors
forthw th. The DOH appealed that Order to the United States
District Court for the District of Puerto Rico, and | wi thheld
ruling on the Debtors’ request for sanctions until DOH s appeal
was decided. On March 24, 1999, sixteen wasted nonths |ater
because the DOH never bothered to file an appellate brief, the
District Court dism ssed the appeal and affirnmed the Novenber 3,
1997 Order.® Hearings were scheduled in Puerto Rico on March 18,
1998, and May 3, 2000, for the Debtors to present evidence in

support of their request for punitive sanctions, but none was

8 The failure to prosecute its appeal just highlights how
wil ful and blatant were the DOH s efforts to hinder and del ay.
Its actions are bad faith personified.
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offered, and the hearing was concluded and taken wunder
advi senment .

DI SCUSSI ON

The Debtors want a ruling that the DOHis in contenpt of an
i njunction issued on June 24, 1991, and/or that it violated Rule
9011, and they request “severe sanctions for the DOH s bl at ant
transgressions.” VWhile it is highly likely that the requested
relief would have been granted if properly supported,
regretfully, | cannot grant the punitive relief sought by the
Debt ors, based on the record before ne, and in light of the

Debtors’ failure to neet their burden on the subject.

A.  Cont enpt
I n di scussi ng a bankruptcy court's contenpt powers the First
Circuit has stated:

It is well-settled |law that bankruptcy courts are
vested with contenpt power.... Bankruptcy rule 9020(b)
specifically provides that a bankruptcy court may
i ssue an order of contenpt if proper notice of the
procedures are given.

In deciding whether a proceeding before a |ower
court involves civil or crimnal contenpt, we are
required to | ook to the purpose and character of the
sanctions inposed, rather than to the | abel given to
t he proceeding by the court below. ...

Sanctions in a civil <contenpt proceeding are
enpl oyed to coerce the defendant into conpliance with
the court's order or, where appropriate, to conpensate
the harnmed party for |osses sustained .... These
sanctions are not punitive, but purely renedial.



Eck v. Dodge Chemi cal Co. (In re Power Recovery Sys., Inc.), 950
F.2d 798, 802 (1st Cir. 1991) (enphasis added), and "a
conpl ai nant nmust prove civil contenpt by clear and convincing
evi dence." Langton v. Johnston, 928 F.2d 1206, 1220 (1st Cir
1991).

The respondents’ actions herein generally sound |i ke a party
acting in bad faith, but unfortunately the record does not
support the Debtors’ request for punitive or crimnal sanctions,
whi ch "are inposed for the purpose of vindicating the authority
of the court.... The contemmor in a crimnal contenpt case is
entitled to a hearing, proof beyond a reasonable doubt and all
the protections afforded those accused of a crine." Power
Recovery Sys., 950 F.2d at 802, n.18 (citations omtted). The
Debtors have failed to support a claimfor punitive sanctions,
and wi t hout an evidentiary record, the Debtors have not even net
t he reduced burden for civil contenpt inthis matter. Therefore
the only renedy left available to the Debtors is the relief
af forded under Fed. R Bankr. P. 9011.

B. Rule 9011
Federal Rule of Bankruptcy Procedure 9011 was anended on

Decenber 1, 1997, to track the |anguage of Rule 11 of the



Federal Rules of Civil Procedure. The new rule governs "all
proceedi ngs in bankruptcy cases thereafter comenced and,
i nsofar as just and practicable, all proceedings in bankruptcy
cases then pending." See Supreme Court Order Anendi ng Federa
Rul es of Bankruptcy Procedure (Apr. 11, 1997). Here, since the
activity referenced in the Debtors’ nmotion for sanctions
occurred after the amendnent, the current version of Rule 9011
applies.* See 680 Fifth Avenue Assocs. v. EG Conpany Services,
Inc. (In re 680 Fifth Avenue Assocs.), 218 B.R 305, 312-13
(Bankr. S.D.N. Y 1998) (“The case | aw suggests that the propriety
of sancti ons shoul d be gauged by the standard in effect at the
time the alleged offensive conduct occurred.”)

The applicable version of Rule 9011 states:

By presenting to the court (whether by signing,

filing, submtting, or |ater advocating) a petition,
pl eadi ng, witten notion, or ot her paper, an
attorney... is certifying that to the best of the

person's know edge, information, and belief, formed
after an inquiry reasonabl e under the circunstances, - -

4 There are two maj or differences between the prior version
and amended Rule 9011. First, under the amended rule, if the
court finds a violation, the inposition of sanctions is not
mandat ory. See Fed. R Bankr. P. 9011(c). Second, and while it
Is not applicable here, the amended rule contains a “safe
harbor” provision allowing the offending party 21 days after
recei ving notice of the alleged violation to withdraw or correct
t he chal |l enged docunent. See Fed. R. Bankr. P. 9011(c)(1)(A).
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(1) it is not being presented for any
I nproper purpose, such as to harass or to
cause unnecessary del ay or needl ess i ncrease
in the cost of litigation;

(2) the claims, defenses, and other |[egal
contentions therein are warranted by
existing law or by a nonfrivol ous argunent
for the extension, nodification, or reversal
of existing |aw or the establishment of new
| aw,

(3) the allegations and other factua
contentions have evidentiary support or, if
specifically so identified, are likely to
have evi dentiary support after a reasonable
opportunity for further investigation or
di scovery; and
(4) the denials of factual contentions are
war r ant ed on t he evi dence or, i f
specifically so identified, are reasonably
based on a |l ack of information or belief.
Fed. R Bankr. P. 9011(b) (1997). In construing this Rule
courts have | ooked to cases involving Fed. R Civ. P. 11, which
remai ned substantively simlar to our Bankruptcy Rule 9011

notw t hstandi ng the Decenber 1, 1993 anendnents. See In re
Braun, 152 B.R 466, 471 n.3 (N.D. Chio 1993); In re Rem ngton
Dev. G oup, Inc., 168 B.R 11, 15 (Bankr. D.R 1. 1994). Bot h

rules require attorneys "to conduct [thenselves] in a manner
bespeaki ng reasonabl e professionalism and consistent with the
orderly functioning of the judicial system" Figueroa-Rodriguez
v. Lopez-Rivera, 878 F.2d 1488, 1491 (1st Cir. 1988), aff'd in
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part on rehearing en banc, 878 F.2d 1478 (1989) (applying prior
version of Rule 11) (quoting In re D.C. Sullivan Co., 843 F.2d
596, 598 (1st Cir. 1988)).

The “appropriate standard for nmeasuring whether a party and
his or her attorney has responsibly initiated and/or litigated
a cause of action in conpliance with Rule 11 ... is an objective
standard of reasonabl eness under the circunstances.” Cruz v.
Savage, 896 F.2d 626, 631 (1%t Cir. 1990) (applying prior version
of Rule 11); see also Plante v. Fleet Nat’|l Bank, 978 F. Supp.
59, 65-66 (D.R 1. 1997); and subjective good faith is not enough
to protect an attorney fromsanctions under Rule 11. Cruz, 896
F.2d at 631. “A violation of Rule 11 ... mght be caused by
I nexperience, inconpetence, wllfulness, or deliberate choice.”
| d.

In this case, the DOH and its attorneys violated Rule
9011(b) when the Medicare Mdtion was filed in the Spring of 1997
seeking to obtain property to which it clearly was not entitl ed.
The DOH nerely had to read its own Settlenment Agreenment to see
that the funds in question were property of the Debtors.
I nstead, without making any sort of good faith inquiry, DOH

ignored the facts, wilfully prosecuted a matter that from the
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outset was conpletely without nmerit,® forced the Debtors into
needl ess l|itigation, and deprived them of the wuse of the
Medi care receivables for several nonths. HMCA s statenent that
fees of $9,050 were incurred in opposing the frivolous DOH
Medi care Motion is reasonable, and the DOH and its then counsel
are jointly and severally ORDERED to pay this sumto the Debtors
within ten (10) days.® See Fed. R Bankr. P. 9011(c).

Finally, we address the DOH s sovereign i nmunity argunent,
which is every bit as lacking in merit as its other argunents.
Fromthe inception, this bankruptcy case has been all about the
DOH, which was, of course, the centerpiece of the Chapter 11

pl an. See Atascadero State Hosp. v. Scanlon, 473 U. S. 234, 238
n.1, reh’ g denied, 473 U.S. 926 (1985 (“W require an

unequi vocal indication that the State intends to consent to

5 On Novenber 3, 1997, DOH s request was denied, wth
prej udi ce.

6 The Court is not privy to information as to whether DOH
personnel or its then counsel were nore at fault for generating
and prosecuting the offending Medicare Motion. Theref ore,
initially at |east, we | eave the apportionnment of this nonetary
sanction to the DOH and whoever its attorneys were at the tinme,
because at this point they alone know where the responsibility
l'ies. If given proof on the subject, the Court would have
i nposed sanctions personally against named individuals, wth
instructions not to apply for reinbursenent. Unfortunately, on
this record | cannot do that.
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federal jurisdiction that otherwise would be barred by the
El eventh Amendnent.”); Paul N Howard Co. v. Puerto Rico
Aqueduct and Sewer Authority 744 F.2d 880, 886 (1t Cir.
1984) (Puerto Rico Aqueduct and Sewer Authority found to have
wai ved inmmunity by appearing in the case, filing a counter
claim and filing a third party conplaint. The Court stated
that: “it has long been established that a [state’'s] genera
appearance may constitute ... a waiver [of its Eleventh
Amendment inmunity]), cert. denied, 569 U S. 1191 (1985). The
DOH s presence in this case has been larger than life, and
further discussion is unnecessary. If there was ever a case
where wai ver of sovereign immunity applied, this is it.’

Enter Judgnent consistent with this order.

Dat ed at Provi dence, Rhode Island, this 27th day of

Sept enber, 2001.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
U. S. Bankruptcy Judge*

*Of the District of Rhode Island, sitting by designation.

7 Although “waiver” is probably the technically correct
termof art in this case, “estoppel” is really nore appropri ate.



