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BEFORE ARTHUR N. VOTOLATO, United States Bankruptcy Judge
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Heard on the Defendant’s Mtion to Dismss Count | of
Plaintiffs’ Amended Conplaint. In February 2002, | granted an
earlier notion to dism ss the same count, with | eave to anmend to
plead fraud with particularity as required by Fed. R Civ. P.
9(b). As to the Plaintiffs’ Amended Conplaint the Defendant
again seeks dism ssal, on the ground that even as anended the
Conmplaint still fails to plead fraud with particularity. The
Def endant argues that the Anended Conplaint alleges at nost a
cause of action for breach of contract, and contains only
conclusory all egations regarding fraud. | agree, and for the
reasons argued by the Defendant, rule that the Amended Conpl ai nt
still falls short for Rule 9(b) purposes. To fix his conplaint,
the Plaintiff needs to allege inter alia (if in good faith he
can do so) that when the Defendant obtained noney from the
Plaintiff, he did so with the intent not to purchase the
securities as agreed. Under notice pleading standards there

must be a sufficient allegation of wongdoing to apprise the

! Rule 9(b) of the Federal Rules of Civil Procedure is
I ncorporated into bankruptcy by Fed. R Bankr. P. 7009.
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Def endant of the nature of the fraud clainmed.? The anended
conpl aint says basically that the Defendant prom sed to do
certain things, that he obtained noney fromthe Plaintiff, and
that he failed to perform as agreed — this is garden variety
breach of contract |anguage. VWhile the Court appreciates the
problens of alleging with particularity a Defendant’s inner
intent, the Plaintiff nust at |east allege facts sufficient to
support a reasonable inference that a fraud has been comm tted.
At the hearings on both Motions to Dismss, the Plaintiff argued
at length about the msdeeds allegedly commtted by the
Def endant, but to date he has failed to commt these all egations
to witing as part of the conmplaint.® Although he nay have

all eged a verbal cause of action, statenents of counsel made

2 The elenments of fraud under 11 U. S.C. § 523(a)(2)(A) are:
(1) the defendant knowi ngly made a false representation or a
representation made in reckl ess disregard for the truth; (2) the
def endant intended to deceive; (3) the defendant intended to
i nduce reliance upon the false statenment; (4) the creditor
actually relied upon the m srepresentation; (5) the creditors’
reliance was justifiable; and (6) the reliance upon the false
statenent caused danmmages. Gem Ravioli, Inc. v. Creta (In re
Creta), 271 B.R 214, 217 (B.A P. 1st Cir. 2002).

3 Anot her problem with the instant Conplaint is the
| unping of all the transactions into a single count.
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during oral argunment may not be incorporated into the papers to
sal vage a defective pleading.

Accordingly, the Motion to Dism ss Count | is GRANTED. The
Plaintiffs are allowed one final opportunity to cure things by

filing a second anended conpliant within thirty (30) days.

Dat ed at Provi dence, Rhode Island, this gth day
of August, 2002.

/s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge



