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Heard on the Debtor, Linda A Lamanna's Conplaint to
determ ne the dischargeability of her Student Loan obligations
under 11 U.S.C. 8§ 523(a)(8) or, alternatively, under 11 U. S.C. 8§
105(a). The mmin issue presented is whether under 11 U S.C §
523(a)(8) the Bankruptcy Court has authority to partially
di scharge student |oan obligations upon a finding of undue
har dshi p. As a fallback position the Debtor argues that the
Court has authority to grant a partial discharge under its 11
U.S.C. 8 105(a) equitable powers. Educational Credit Managenent
Corporation (“ECMC’) takes the all or nothing approach that
either all of Lamanna’ s debt is dischargeable, or none of it is.
For the reasons discussed below, | rule, gratuitously, that 8§
105(a) does not give the Bankruptcy Court the power to grant a
partial discharge of a student | oan obligation where there is no
Code provision granting that authority in the first place. I
al so rule, however, that 8§ 523(a)(8) not only allows a partia
di scharge of a debtor’s total student |oan obligation, but
mandat es that result upon a finding of undue hardshi p.

BACKGROUND AND FACTS
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Lamanna began her Ph.D. studies at Nova Southeastern
University in 1991, while continuing to work full time at
Community Col |l ege of Rhode Island (“CCRI"). Bet ween 1991 and
1992, she financed her advanced degree work with a nunber of
student |oans from EFS Services, Inc. ("EFS"). The origina
combi ned bal ance of these | oans was $26,500. Then, from 1993 to
1999, Lamanna further financed her graduate education with nore
student | oans from Sallie Mae Servicing Corp., et al. (“Sallie
Mae”), and the original combi ned bal ance for this second round of
| oans was $91,579. In controversy are 24 student |oans, none of

whi ch have been consol i dat ed. See Def endant’s Exhi bit 5. Wth

interest, the total ampbunt owed on these | oans exceeds $148, 500,
and each of said loans is presently serviced by ECMC as
successor-in-interest to EFS and Sallie Mae. To date the Debtor
has made no paynments on any of her |oans, as they have all been
in forbearance status since the conpletion of her studies in
1999.

Lamanna is 49, single, with no dependents, has been enpl oyed
at CCRI since May 1978, and will be eligible to retire at age 66,

in 17 years. The Debtor’s job with CCRI is her only source of
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i ncome, which in 2001 was $49, 875 (adjusted gross). Although the
Debt or has in the past earned overtinme pay, she fears that budget
constraints may preclude her fromworking overtime in the future.
She has received federal and state inconme tax refunds of
approxi mately $3,800 for the past five years, and her nonthly
expenses average $2,100. Lamanna testified that she attenpted to
find higher paying enploynent using her newly acquired Ph.D
degree but was unsuccessful, and that in the current economc
climate it will be difficult to find a higher paying job for
which she is qualified. Lamanna also testified that she applied
for a Dean’s position at CCRI but was not even interviewed,
t hough she had the backing of superiors. She stated, again
wi t hout foundation, that the position was not filled because of
| ack of funding.

DI SCUSSI ON

A. Al l or Not hi ng

The question of partial student |oan dischargeability under
11 U.S.C. § 523(a)(8) has been addressed by nany bankruptcy
courts, and there seem to have energed three different

viewpoints: the Strict approach; the Flexible approach; and the
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Hybrid approach. See Gigas v. Sallie Mae Servicing Corp. (Inre
Grigas), 252 B.R 866 (Bankr. D.N H 2000), where the court

descri bed di sputes |like this one as involving

two opposing canps [that] have been firmy assenbl ed
and a third canp is energing. All three canps arrive
at different ends, but start at the sane begi nning: the
| anguage of § 523(a)(8). Section 523(a)(8) provides
that an educational |oan shall not be discharged,
“unl ess excepting such debt from discharge ... wll
i npose an undue hardship on the debtor and the debtor’s
dependants.” ... Although all sides acknow edge the
thrust of this |anguage, difference exists regarding
its malleability.

Id. at 870(citation omtted). In Grigas, Judge Deasy analyzed
the three approaches as follows:

The Strict Approach:

“[Clourts in the “strict’ canp hold that § 523(a)(8) does
not allow a court to restructure student |oans by discharging
themin part. According to such courts, a debtor’s student | oans
are either dischargeable in toto, or they are not.” In re
Grigas, 252 B.R at 871. These courts conclude that the statute
requires an all or nothing treatnment regarding student | oan
di schargeability, id., and one court held that partial discharges

are unaut hori zed by the plain | anguage of 11 U S.C. § 523(a)(8),
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see United Student Aid Funds, Inc. v. Taylor (In re Taylor), 223
B.R 747 (B.A.P. 9th Cir. 1998), where the panel al so stated that
“where Congress has failed to include | anguage in statutes, it is
presuned to be intentional when the phrase is used el sewhere in
the Code.” Id. at 753. Taylor also says:

[We note that Congress included the phrase “to the
extent,” in three ot her subdi vi si ons of t he
di schargeability statute, 8[8] 523(a)(2), (a)(5), and
(a)(7), ... Consequently, because the plain |anguage of
8§ 523(a)(8) inplies that only the entire debt can be
di scharged for wundue hardship, and because Congress
expressly limted the extent of a debt’s discharge in
ot her subsections of 8§ 523, we hold that § 523(a)(8)
does not authorize a partial discharge of student
| oans.

ld. at 754.

The Fl exi bl e Approach:

“In contrast to the strict canp, the opposing view concl udes
that 8 523(a)(8) does allow a partial discharge ... [and] that a
debtor’s student | oans may be partially discharged in a nmultitude
of ways, including the discharge of a partial principal amunt.”
In re Grigas, 252 B.R at 871, and Gigas references Tennessee

St udent Assi stance Corp. v. Hornsby (In re Hornsby), 144 F.3d 433

(6th Cir. 1998), and 8 105(a) for such authority:



BK No. 01-10522; A.P. Nos. 01-1043; 01-1044
(Consol i dat ed)

VWhere a debtor’s circunstances do not constitute undue
hardshi p, some bankruptcy courts have thus given a
debtor the benefit of a “fresh start” by partially
di schargi ng | oans, whether by discharging an arbitrary
anount of the principal, I nt erest accrued, or
attorney’s fees; by instituting a repaynent schedul e;
by deferring the debtor’s repaynment of the student
| oans; or by sinply acknow edging that a debtor may
reopen bankruptcy proceedings to revisit the question
of undue hardship. W conclude that, pursuant to its
powers codified in 8 105(a), the bankruptcy court
may fashion a renmedy allowng the... [ debt or s]
ultimately to satisfy their [student | oan] obligations
while at the same time providing them sonme of the
benefits that bankruptcy brings in the form of relief
from oppressive financial circunstances.

I d. at 440.

The Debtor also cites to Afflitov. US. (Inre Afflito), 273
B.R. 162 (Bankr. WD. Tenn. 2001), in urging this Court to use
its equitable powers wunder 11 U.S.C. 8 105(a) to partially
di scharge her student |oan obligations. In Afflito the debtor
had consolidated all of his student | oans, ef fectively
“restructuring” his original separate student |oans into one
obligation, requiring the bankruptcy court to view the entire
debt as a single obligation. Neverthel ess, the Afflito court
granted the debtor a partial discharge, stating that section

105(a) allowed it to “fashion a remedy to provide the Debtor the
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benefit of a ‘fresh start’ while at the sanme tinme granting sone
sati sfaction of the student |oan debt.” I1d. at 172.

| disagree with both Hornsby and Afflito to the extent that

they use Section 105 as the authorization for the Bankruptcy
Court to partially discharge student | oans. Section 105(a)
provides that “the court my issue any order, process, or
judgment that is necessary or appropriate to carry out the

provisions of this title.” See 11 U.S.C. § 105 (2002). Section

523(a)(8) speaks to a single debt, i.e., that a student loan is
nondi schar geabl e “unl ess excepting such debt fromdi scharge under
this paragraph will inpose an undue hardship on the debtor and
the debtor’s dependants.” 11 U S.C. § 523(a)(8)(enphasis added).

Section 523(a)(8)’'s language refers to a debt in its
totality, and does not envision only a portion being
di schar ged. This conclusion is strengthened by the
observati on that Congress knows how to allow a parti al
di scharge when it so desires, and has done so in
statutory subsections coexisting with § 523(a)(8). It
is a fundanental tenet of statutory interpretation that
“where Congress has failed to include I|anguage in
statutes, it is presunmed to be intentional when the
phrase is used elsewhere in the Code.” ... Moreover

this Court views its 8 105 powers as |limted wth
respect to granting a partial discharge in the context
of 8§ 523(a)(8). A bankruptcy court’s equitable power
under 8 105 is limted to advanci ng t he Bankruptcy Code
within the confines of its text. ... Section 105
cannot, therefore, be used to turn a Code provision on

7
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its head. The text of § 523(a)(8) does not allow a

partial discharge, and 8 105 cannot be used to rewrite

such | anguage.

Inre Gigas, 252 B.R at 872 (citations omtted).

It has been made crystal and consistently clear by appellate
courts that bankruptcy judges do not have "a roving comm ssion to
do equity" in a fashion inconsistent with other provisions of the
Code.! See Feld v. Zale Corp. (In re Zale Corp.), 62 F.3d 746,
760 n. 42 (5th Cir. 1995) (quoting U.S. v. Sutton, 786 F.2d 1305,
1308 (5th Cir. 1986)). See also Chiasson v. J. Louis Matherne &
Assocs. (In re Oxford Managenment Inc.), 4 F.3d 1329, 1334 (5th
Cir. 1993) (8 105 orders nust be issued in a manner consi stent
with the Code); In re Plaza de Di ego Shopping Center, Inc., 911
F.2d 820, 830-31 (1st Cir. 1990) (bankruptcy court's equitable
jurisdiction my not be exercised in ways inconsistent with the

"commands of the Bankruptcy Code"). Roffman v. Butler (In re

ROPT Ltd. P'ship ), 209 B.R 144, 149-50 (B.A.P. 1%t Cir. 1997).

! This Court has been acutely aware of this precept since
being so rem nded by the District Court for the District of Miine
in Wlner Wod Prods. Co. v. State of Miine Departnent of
Envi ronmental Protection, 128 B.R 1, 3-4 (D. Me. 1991).

8
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G ven the clear dictates of Section 523(a)(8), the use of Section
105 to expand those paranmeters is not authorized.

The Hybrid Approach:

As di scussed in Gigas:

[ T] he Hybrid approach enploys reasoning found in both
the strict and flexible canps. I n essence, courts
within the hybrid canp agree with the strict canp,
insofar that it holds that a single educational debt
cannot be restructured so that only a portion is
di schar ged. However, the hybrid canp goes one
anal ytical step further by concluding that, in applying
§ 523(a)(8), a debtor’s student |oans need not be
aggregated, and that 8 523(a)(8) may be applied on an
i ndependent basis. ... In other words, the hybrid
approach applies 8 523(a)(8) to a debtor’s educati onal
debt on a | oan-by-loan basis, with the result that sone
of a debtor’s student |oans may be discharged while
ot hers may be found nondi schar geabl e.

In re Gigas, 252 B.R at 872-873 (enphasi s added).

Grigas went on to say that “[Clourts within the hybrid canmp
first conclude that, like the strict approach, 8§ 523(a)(8) does
not allow the partial discharge of student debts. ... However
t hey further observe that many courts fail to recognize the fact
that al though educational debts often involve a single |ender,
they usually reflect a nultitude of individual |oans.” 1d. at 873

(citation omtted). The court ultimately concl uded that:
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[ Al Il though 8§ 523(a)(8) does not allow a single debt to
be partially discharged, individual educational |oans
may be discharged while others nmay be declared non-
di schargeabl e depending on whether each |oan, on a

cunmul ati ve basis, inposes an undue hardship on the
debtor and his or her dependents. Consequently ... the
Court shall independently determ ne whether each of
Debtor’s ... individual |oan obligations inposes an

undue hardship under 8§ 523(a)(8), taking into
consi deration whether the remaining |oan obligations
are di schargeabl e.

ld. at 874.°2

I n essence, courts using the Hybrid approach |look to all of
t he Debtor’s student | oans and apply the undue hardshi p anal ysi s
to each | oan, separately.

Choosi ng a Pat h:

| have already ruled out the flexible approach, and upon
consi deration of the remaining two, favor the hybrid approach, as
it does not offend the plain | anguage of the statute and stil
reflects the spirit and intent of Congress in enacting Section

523(a) (8), which

2 \While none of this Debtor’s | oans have been consol i dat ed,
Grigas probably would not apply in cases where there has been
| oan consolidation. See 252 B.R at 873. See also Hinkle v.
Wheat on College (In re H nkle), 200 B.R 690, 692 (Bankr. WD
Wash. 1996).

10
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speaks to one or to each | oan. Many of the cases on
both sides of the issue conpletely overlook the
apparently express wording of the statute which
mandates an undue hardship evaluation for each
i ndi vi dual educational |oan obligation. The cases deal
with the debt in aggregate, perhaps msled nerely
because nultiple |oans are often held by one | ender,
servicer or guarantor which my subtly manage to bl end
multiple liabilities on actually different clains into
one single debt.

Andresen v. Nebraska Student Loan Program Inc. (In re Andresen),
232 B.R 127, 134 (B.A.P. 8" Cir. 1999). Andresen suggests that
critics in the strict canp have not read the statute carefully,
for if they had they woul d see the requirenent that an indivi dual
undue hardship determ nation for each student |oan could result
in some, but nmaybe not all, of a debtor’s student |oans being
di scharged. See id. at 135.

Recently, in Coutts v. Massachusetts Hi gher Educati on Corp.
(Inre Coutts), 263 B.R. 394 (Bankr. D. Mass. 2001), Bankruptcy
Judge Rosenthal, correctly in ny view, applied the hybrid
approach, saying:

the proper analysis is not a true “partial” discharge

in the sense of splitting a single or aggregate |oans

into dischargeable and non-di schargeable parts, but

instead to apply the prevailing undue hardship test

used by this Court to each individual |oan to determ ne
whet her a hardship exists for the debtor to pay such

11
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| oan. A reasonable starting point is with the ol dest
| oan forward. The result may very well be considered

a “partial” discharge in that the debtor nay no | onger
owe certain of her |loans, but no loan will be parsed.

Id. at 401.

B. Det er ni ni ng _Undue Hardship

In considering undue hardship I still like the totality of
the circunstances test used in Phelps v. Sallie Mae Loan Service
Center (In re Phelps), 237 B.R 527 (Bankr. D.R 1. 1999), which
“requires ‘an analysis of (1) the debtor's past, present, and
reasonably reliable future financial resources; (2) calculation
of the debtor's and his[/her] dependents' reasonable necessary
living expenses; and (3) any other relevant facts and
circunst ances surroundi ng that particul ar bankruptcy case.’" Id.
at 535, (quoting Andresen, 232 B.R at 140); see also Kopf wv.
U S. Dept. of Education, (In re Kopf), 245 B.R 731 (Bankr. D

Me. 2000).

C. Appl ving the Standards:

In this case the Debtor’s attenpts to achi eve hi gher paying
positions based upon her recently acquired Ph.D. have fail ed, her

outside job search was al so unsuccessful, and the likelihood is

12
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that the Debtor will continue working at CCRI in essentially the
sane capacity until she retires. Wiile she will probably receive
cost-of-living adjustnments, the potential for either a big
pronotion or large salary increase is slim Her best chance for
career advancenent (the dean’s position) was with CCRI and that
failed, even wth the support and backing of superiors.
Considering the wunfortunate reality that career advancenment
opportunity does not wusually improve with mddle age, the
i kelihood is that the Debtor’s income wll not increase
substantially for the remainder of her career, i.e., she has
probably pl ateaued at her professional |evel.

While the odds are that the Debtor’s job status wll not
I nprove, her present and future financial situation does | eave
sone room for paynent of sone of her student |oan obligations,
because she clainms several expenses that | find in the
circunst ances are excessive. For exanple: $150 spending noney;
$100 haircuts and personal effects; $100 gifts; $100 recreation;
and $140 transportation and gas (not including her car paynent,
car insurance and car repairs which are separate expenses).

These expenses total $590 per nmonth and Ms. Lanmanna’ s expl anati on

13



BK No. 01-10522; A.P. Nos. 01-1043; 01-1044
(Consol i dat ed)

of their accuracy or necessity IS vague, at best .
Conservatively, | find that a reduction of $200 per nonth in
t hese conbined discretionary expenses is reasonable and would
still permt the Debtor to maintain a confortable standard of
l'iving. Al so, for the past five years, Lamanna has received
federal and state incone tax refunds, averaging in excess of
$3,800 per year. G ven her stable enployment and Iiving
situation, there is noindication that this will change. Howthe
refunds were used has not been explained and no reason has been
shown why the refunds should not be considered as part of the
Debtor’ s di sposable incone. If the refunds are treated as
di sposabl e incone, this gives the Debtor an additional $316 per
nont h, which together with $200 per nmonth fromthe discretionary
items, enables the Debtor to pay $516 per nonth toward her
student | oan obligations, w thout undue hardshi p.

While the record is not clear on this, many student | oans are
extended for thirty years, which in Ms. Lamanna’ s case woul d
extend well beyond her productive working life. Wth seventeen
years until retirement, | find that an order requiring paynment of

student loans during the Debtor’s productive work life is

14
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reasonabl e. See Grigas, 252 B.R at 875. Accordingly, a
sevent een year repaynent period is ORDERED. 3

Under the above order, to the extent that sone of the twenty-

four | oans can be paid according to their terns, those | oans are
determ ned to be nondi schargeabl e. The remmining |oans are
di scharged, pursuant to Section 523(a)(8). Because | have not
been provided with the terns or anpunts of said |loans, it is not
possi bl e for the Court to cal cul ate which of the Debtor’s student
| oans are determned to be nondischargeable, and which are
di schar ged. Therefore, the application of the principles set
forth herein is delegated to the parties, who shoul d consi der the
paynent terns of each | oan, starting with the ol dest loan first.?
They shoul d deduct the paynent required to pay the oldest loan in
full, according to its ternms, fromthe limt set forth herein

($516/ mont h), and continue chronologically with each subsequent

3 O course this Oder is subject to nodification should the
Debtor’s circunmstances change significantly, one way or the
ot her.

4 To start with the oldest loan first seens proper in this
case, as all of the loans belong to the sane creditor. |In cases
where different creditors are involved, this nmethodol ogy may not
be appropriate.

15
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| oan. VWhen the point is reached where there are insufficient
funds to pay in full a given |oan according to its terns, that
| oan and all subsequent | oans are discharged. The parties shall
submt an appropriate order within thirty (30) days.

Enter Judgnent consistent with this Opinion.

Dat ed at Provi dence, Rhode Island, this 15th day of

Oct ober, 2002.

/s/ Arthur N. Votol ato

Arthur N. Votol ato
United States Bankruptcy Judge
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