UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF RHODE | SLAND

- - - - - - - - - - - - - - - - - - X

In re:
BURTON F. HOVONOFF : BK No. 00-10335
Debt or Chapter 7
DECI SI ON  AND ORDER
APPEARANCES:

Peter G Berman, Esg.
Attorney for Debtor

RASKI N & BERVAN

116 East Manning Street

Provi dence, Rhode I|sland 02906

Andrew S. Ri chardson, Esq.
Chapter 7 Trustee

BOYAJI AN, HARRI NGTON & RI CHARDSON
182 Waterman Street

Provi dence, Rhode I|sland 02906

Joseph M DiOio, Esq.

Chri stopher J. MCarthy, Esq.
Attorneys for Citizens Bank
McGOVERN NCEL & BENI K

One BankBoston Pl aza

Provi dence, Rhode I|sland 02903



BEFORE ARTHUR N. VOTOLATO, United States Bankruptcy Judge



Before the Court are: (1) Citizens Bank’s Objection to the
Debtor’s exenptions; (2) the Debtor’s Mtion to Avoid Ctizens’
Judicial Lien in the anmpunt of $206,976; and (3) the Chapter 7
Trustee’'s Objection to the Debtor’s claimed exenption in
househol d goods and furnishings in the ambunt of $7,500. For
the reasons set forth below, Citizens’ objection to the Debtor’s
clainmed exenption in real estate is overruled, the Debtor’s
Motion to avoid Citizen's lien is granted, and the Trustee’'s
objection to exenptions in household goods and furnishings is
sust ai ned.

BACKGROUND

On February 3, 2000, Burton Hononoff filed a voluntary
petition under Chapter 7, and elected the exenptions avail able
under state law. On April 5, 2000, | granted Hononoff’s Mbdtion
to Amend Schedule C, wherein he clained a $25,000 exenption in
his honestead, owned as tenants by the entirety and valued at
$600, 000. On June 29, 2000, | granted Hononoff’'s second Mbdtion
to Amend Schedule C, wherein he clains inter alia a $7,500
exenption in househol d goods and furnishings owed as tenancy by
the entirety, wunder RI. Gen. Laws 8 9-26-4(3) and (4).
Citizens has objected to the Debtor’s «clainmed honestead
exenpti on. The Debtor, assuming the validity of the honestead
exenption, also seeks to avoid Ctizens’ judicial lien on his

horme. Andrew Ri chardson, Esq., the Chapter 7 Trustee, objects



to the Debtor’s clained exenption in household goods and
furnishings. | will deal with these issues seriatim

DI SCUSSI ON

The Honestead Exenption and Citizen's Judicial Lien

The Debtor owns the property at 91 Gotto Avenue, Providence,
Rhode Island, as tenants by the entirety with his wfe. The
parties agree for the purpose of this litigation that the val ue
of the property is $600,000, and is subject to consensual
nortgages totaling $538,000. On May 28, 1998, Citizens recorded
an attachnent against the property in the anmount of $206, 976.
The Debtor argues that the equity in his hone is exenpt under
R1. Gen. Laws 8§ 9-26-4.1, the Rhode Island Honestead Act

(hereinafter “Act”), which provides:

In addition to the property exenpt from attachnent as
set forth in 8 9-26-4, an estate of honestead to the
extent of one hundred thousand dollars ($100,000) in
the land and buildings may be acquired pursuant to
this section by an owner or owners of a honme or one or
all who rightfully possess the premse by |ease or
ot herwi se, and who occupy or intend to occupy said
home as a principal residence. Said estate shall be
exenpt fromthe laws of attachnent, |evy on execution
and sale for paynent of debts or |egacies except in
the follow ng cases:

(1) sale for taxes, sewer liens, water

liens, lighting district assessnents and

fire district assessnents;

(2) for a debt contracted prior to the

acqui sition of said estate of honestead;

(3) for a debt contracted for the purchase

of said hone;



(7) For a debt heretofore or hereafter ow ng

to a federally insured deposit taking

institution or a person regulated or

i censed under title 19.
For the purposes of this section, an owner of a hone
shall include a sole owner, joint tenant, tenant by
the entirety or tenant in conmon; provided, that only
one owner may acquire an estate of honestead in any
such hone for the benefit of his or her famly; and
provided further, that an estate of honmestead may be
acquired on only one principal residence for the
benefit of a famly. For the purposes of this section,
the word "famly" shall include either a parent and
child or <children, a husband and wfe and their
children, if any, or a sole owner. The provisions of
this section shall not apply to any debt owing to a
financial institution.

R 1. Gen. Laws § 9-26-4.1.

Citizens raised the followng argunents in its Objection to
exenption and opposition to the avoidance of its judicial lien
(1) that the Debtor is not entitled to the protection of 9-26-
4.1 Dbecause the Act specifically excepts debts owng to a
federally insured deposit taking institution, like Ctizens; and
(2) that the Act becane effective on January 1, 1999, seven
nmonths after Citizens’ attachnment, and should not be given
retroactive effect. Citizens argues that to apply the Act
retroactively will result in a “taking” of Citizens’ property,

inviolation of its Fifth Anrendnent rights.



This Court has recently addressed nost

inlnre Strandberg, 253 B.R 584 (Bankr.

of Citizens' objections

D.R 1. 2000), which is

directly on point here. |In Strandberg we stated:
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In looking only to the Act in its taking argunment, Ctizens’
follows the sane path as the creditor in Strandberg, where it

was noted that:
Both the First Crcuit Court of Appeals in Winstein
and the Bankruptcy Appellate Panel for the First
Circuit in In re Leicht, 222 B.R 670 (1% Gir.
BAP 1998), have addressed and rejected this
argunent . The BAP reasoned that if the judicial
i enhol der acquired its lien after the enactnent
of Bankruptcy Code Section 522(f) in 1978, then

“[t]he lien was born subject to ... [the
Debtor's] right to avoid it pursuant to 8§
522(f)(1)." 1d. at 683. In other words, it is
Bankruptcy Code Section 522(f) and not the state
exenption statute t hat af fects t he l'ien
creditors' rights. Therefore, if a judicial lien
conmes into being after the enactnent of Section
522(f), the debtor's avoidance of the lien in

bankruptcy does not constitute a "taking" of the
judicial lienholder's rights. 1d. at 683-84.

Strandberg, 253 B.R at 588. Again, because it is federal
bankruptcy | aw, specifically Section 522(f), t hat makes
Citizens’ lien avoidable, there is no taking because Citizens
lien canme into being long after the enactnment of Section 522(f).
The remai nder of CGtizens’ argunents are specifically
addressed and rejected in Strandberg, and In re Ashley, 2000 W
1560203 (Bankr. D.RI. Sept. 7, 2000)(relying on Strandberg and
hol di ng that: “Because a debt owing to a federally insured
deposit taking institution is not one of the Section 522(c)

exceptions, the Debtors' exenption is unaffected and nust be



allowed as clained”). Here, for the sane reason, GCtizens’
bj ection to the Debtor’s exenption is OVERRULED

Applying the lien avoidance fornula of Section 522(f)l to the
instant case, the sum of the targeted judicial lien ($206, 976),
plus all other Iliens ($538,000), and the Debtor's exenption
($100, 000), exceeds the value of the Debtor's interest in the
property, valued at 100% ($600,000) by $244,976. See 11 U.S.C. §
522(f)(2)(A); East Canbridge Sav. Bank v. Silveira (In re

1 The statute states in relevant part:
(1) Notwithstanding any waiver of exenptions but
subject to paragraph (3), the debtor my avoid the
fixing of a lien on an interest of the debtor in
property to the extent that such lien inpairs an
exenption to which the debtor would have been entitled
under subsection (b) of this section, if such lien is-

(A) ajudicial lien

1) (A) For the purposes of this subsection, a lien shall be
considered to inpair an exenption to the extent
that the sum of - -

(i) the lien;
(i1) al | ot her liens on the
property; and
(iii) the amount of the exenption
that the debtor could claim if
there were no i ens on the
property;
exceeds the value that the debtor's interest
in the property would have in the absence of
any liens.
11 U. S.C. § 522(f).

2 See Strandberg, 253 B.R at 588-89 (finding that a debtor’s

interest in property owned as tenants by the entirety is valued
at 100%) .



Silveira), 141 F.3d 34 (1st Cr. 1998). Accordingly, Ctizens’
judicial lien is avoided in its entirety.

Exenpti on i n Househol d Goods and Furni shi ngs

As for this type of personalty the parties agree to the
followi ng facts: The Debtor and his non-debtor spouse were
married in 1985, For the first two or three years of their
marri age, the Debtor and his wife received gifts of household
furniture from the Debtor’s parents who owned and operated a
retail furniture business. The fair market value of the gifted
furniture is $15, 000.

The Debtor argues that he and his wife acquired the property
as tenants by the entirety, rendering the furniture exenpt from
l'i qui dati on under Rhode Island Law, citing to In re Furkes, 65
BR 232 (D.RI. 1986), where the District Court ruled, wth
respect to real property, that there exists a contingent future
expectancy interest that is subject to attachment (but not |evy)
by creditors, and that said interest nmay be sold by the
attaching creditor, "if anyone can be persuaded to purchase it."
65 B.R at 236. The Debtor wurges us to rule that persona
property also may be owned as tenants by the entirety in Rhode
I sl and, and that we acknowl edge a conmon |aw presunption that
when household goods and furnishings are held in joint

possession of a husband and wife, the property is prima facie



owned by the entirety and is therefore exenpt fromlevy and sale
by a bankruptcy trustee.

For the reasons argued by the Trustee, as expressed in Van
Ausdall v. Van Ausdall, 48 R1. 106, 135 A 850 (1927), the
Hononoff personalty is not held as tenants by the entirety. The
Van Ausdall Court analyzed the history of tenancy by the
entirety and acknow edged that there used to be a comon |aw
presunption in favor of finding a tenancy by the entirety with
respect to a conveyance to a husband and wife, id. at 850-51,
but held, however, that the “married wonen’s acts” elimnated

the presunption in Rhode Island, id. at 851-52, stating:

A result based upon sound principles and in accordance
wth the nodern spirit is reached by holding that the
presunption in construing a deed to husband and wfe
as "joint tenants" is that they take by noieties as if
sole and unmarried. |If the ancient tenure by entirety
with its peculiar incidents is sought to be created

it should be done by clear and unm stakabl e | anguage,

and should not depend upon the aid of a presunption
based on an outworn | egal fiction.

ld. at 852; see also Bloonfield v. Brown, 67 R 1. 452, 25 A 2d
354, 359 (1942) (“The possibility of creating an estate by
entirety has not been renoved by the married wonen's act,
provided that the intention to create such an estate clearly
appears in the conveyance”). As there is no evidence that the
Hononoffs intended to hold the property as tenants by the

entirety, and because the Debtor’s argunment rests upon a



presunption that no | onger exists in Rhode Island law, his claim
of exenption in househol d goods and furnishings is DEN ED.

Ent er judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 17th day of

April, 2001.
/s/ Arthur N. Votol ato
Arthur N. Votol ato
U. S. Bankruptcy Judge




